TRUCKER + Huss

ND EMPLOYEE BENEFITS ATTORNEYS

PUBLICATION

The IRS Issues Proposed Regulations on

Trump Accounts and Dependent Care
Assistance Programs

On August 11, 2026, the Internal Revenue Service (“IRS”) and Department of Treasury (the “Department”)
released proposed regulations (https:/www.govinfo.gov/content/pkg/FR-2026-08-11/pdf/2026-

16314.pdf) governing employer contributions to Trump Accounts (“TAs”) and long-awaited nondiscrimination
guidance regarding Dependent Care Assistance Programs (“DCAPs”). The rules establish the operational

framework for Trump Account employer contribution programs (“TACPs”) while also clarifying DCAP and
TACP nondiscrimination testing requirements. Although the rules are in proposed form, plan sponsors may
rely on the guidance when implementing TACPs and performing nondiscrimination testing until the regulations
are finalized.

Regulatory Background

TAs are tax-advantaged investment accounts for minor children that convert to traditional individual retirement
accounts (“IRAs") once the child turns 18. During the “growth period” (the period from the child’s birth through
December 31 of the year in which the child attains age 17), eligible contributions may be made to the child’s
TA, earnings accumulate on a tax-deferred basis, and distributions from the account are prohibited.

TAs were established under the One Big Beautiful Bill Act (“OBBBA”), enacted on July 4, 2025, through the
addition of Sections 530A (establishing TAs), 128 (an income exclusion for employer contributions to TAs),
and 6434 (the $1,000 pilot program contribution for U.S. citizens born between 2025 and 2028) (the “Pilot
Program”) to the Internal Revenue Code (“Code”). The IRS subsequently issued Notice 2025-68, providing initial
guidance on TAs and reserving Section 128 TACP guidance for future rulemaking. The Department of Labor
later issued a Technical Release (https://www.dol.gov/agencies/ebsa/employers-and-
advisers/guidance/technical-releases/26-02) confirming that Section 128 TACPs generally will not be subject
to ERISA.

For DCAPs, Code Section 129 establishes the statutory requirements for excluding employer-provided
dependent care assistance from employees’ gross income, which includes the following:

« DCAPs must be administered pursuant to a written plan for the exclusive benefit of employees;

« the amount of any contribution or assistance is subject to an annual cap ($7,500, or $3,750 for married
individuals filing separately); and

« contributions and benefits may not discriminate in favor of highly compensated employees (HCEs), as that
term is defined in Code Section 414(q).
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The statutory nondiscrimination testing provisions leave much to be desired by plan sponsors because they do
not provide express guidance on how to conduct testing. However, mark the first regulatory guidance
regarding DCAPs and provide much-needed clarity on these requirements.

Trump Accounts

The proposed regulations establish the framework for making contributions through a TACP. The components
of that framework are described in detail below.

Definitions. The proposed rules establish several definitions for TACPs. The rules define “employee” as a
common-law employee and explicitly exclude self-employed individuals. (This is a departure from the statutory
DCAP framework under Code Section 129(e)(3), which includes self-employed individuals as being eligible to
receive employer-sponsored dependent care assistance.) All members of an employer’s controlled group are
aggregated and treated as a single “employer,” similar to how employers are aggregated for purposes of the
DCAP rules. This means that all entities within a controlled group are considered one employer for purposes of
performing nondiscrimination testing and administering annual contribution limits, as explained below.
Furthermore, a “dependent” is defined by cross-reference to Section 152. This means that employers may
contribute, for example, to the TAs of an employee’s biological child, stepchild, adopted child, foster child, etc.

Requirements for Programs Allowing Employer Contributions to Trump Accounts. Amounts an employer
contributes to a TA of an employee or any dependent of the employee (including by salary reduction under a
Section 125 cafeteria plan) are excluded from the employee’s income if the following TACP requirements are
met:

« Separate Written Plan. An employer sponsoring a TACP must maintain a written plan document that
includes the following information:

o the classes of employees eligible to participate;

o the rules governing employer contributions and the amounts of such contributions (including whether
contributions may be made under a Section 125 cafeteria plan);

o the procedures under which an employee must designate the TA to receive contributions;

o the procedures for employee certification, notifying eligible employees of the availability of the program,
and annual reporting that indicates the amount of Section 128 contributions made for the employee, as
described below;

o the TACP’s plan year; and

o the procedures for correcting administrative failures and for furnishing notices to employees when
contributions are determined to be included in the employee’s gross income.

Note: The proposed rules clarify that an arrangement will fail to be a TACP if the employer does not follow the
terms of its written plan document when administering the program.

» Permissible Contributions. The TACP must limit contributions to a TA whose beneficiary is in their growth
period and is either the employee or the employee’s dependent. However, if amounts are contributed
through a Section 125 cafeteria plan, then such contributions may be made only to the TA of the employee’s
dependent.

» Annual Contribution Limits. The aggregate amount contributed to a TA with respect to an employee in a
calendar year cannot exceed the annual limit of $2,500 for 2026 and 2027 (the annual limit for future tax
years will be adjusted for inflation).
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Note: The proposed rules clarify that the annual limit applies with respect to each employee and provide
several examples. For example, if an employee has multiple employers during the year, the maximum the
employee may exclude from income is the annual limit (i.e., $2,500), regardless of whether the aggregate
contributions from all employers exceed the limit for the year. Importantly, employers are not required to
coordinate with unrelated employers or monitor compliance with the overall annual contribution account limit
for TAs (which is $5,000); therefore, a program does not fail to be a TACP if an employee ultimately has excess
contributions for the year, as long as the employer’s TACP prohibits contributions under the program that
exceed the applicable TACP IRS limit. Furthermore, if an employee has multiple dependents, each with their
own TA, then the employee is allowed to allocate their TACP contribution, up to the aggregated maximum
statutory limit, across the various accounts. Additionally, if an employer makes a matching contribution to an
employee’s TA pursuant to the Pilot Program for eligible children born between 2025 and 2028, the matching
contribution counts toward the TACP’s annual limit.

» Employee Certification of Valid Trump Account. Before a TACP may make contributions to a TA, it must be
certain that the account beneficiary is in their growth period, and is the employee or the employee’s

dependent. To obtain this information, an employer may rely on an employee’s written certification. The
employee’s certification must be in writing and include the following representations:

o that the account beneficiary is the employee or the employee’s dependent;

o the beneficiary’s date of birth (to allow the employer to determine if the beneficiary is in their growth
period); and

o that no facts are known to the employee that would make the account beneficiary ineligible to receive a
contribution to their TA for the calendar year.

Note: In addition to the employee’s certification, an employer must take the additional step of verifying that
contributions are being made to a valid TA. For example, one method of validation might be to have the
employee provide the employer with a unique identifying number that corresponds to a particular TA, which the
employer could then use to verify that the account is a valid TA. The Department and IRS state in the guidance
that they are “exploring ways in which this information can be validated in a secure, electronic way.”

» No Discrimination in Favor of HCEs. An employer contribution program for TAs cannot discriminate in favor

of HCEs. (Similar to DCAPs, the proposed rules for employer contributions to Trump Accounts use Code
Section 414(q) for defining HCEs.) To comply with this requirement, the program must pass several
nondiscrimination tests, as described later in this article.

« Employee Notification of Program. The rules require reasonable notification of the availability and terms of
the program to eligible employees. The guidance does not mandate specific content requirements for this

notice or address the method for furnishing such notice to employees. Accordingly, employers will have
flexibility in how to draft and distribute these notices.
» Selection of Trump Account Trustee. Employers had questioned whether they would have the ability to limit

the number of trustees to which they send TA contributions, hoping to minimize the administrative burden
associated with sending contributions to multiple trustees. In response, the proposed rules clarify that a
TACP may not restrict contributions to a particular trustee or trustees. The guidance states that limiting
contributions to a particular trustee would “frustrate the purposes of section 128,” because (for example)
an employee whose dependent has a TA with a different trustee (other than the one selected by the
employer) would be precluded from receiving contributions to the dependent’s TA.
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» Statement of Trump Account Contributions. Employers will need to include the amount of TA contributions

on employees’ Forms W-2 (using the Form W-2 instructions).

Note: The 2026 General Instructions for Form W-2 provide that the employer must report on the form the
amount of Section 128 contributions made to the TA of an employee or dependent of an employee in box 12
with Code TA.

« Employer Communications to Trustee Regarding_ Contributions. Whenever an employer transmits a Section
128 contribution to an employee’s TA trustee, the employer must provide a written statement to the trustee
affirmatively identifying the amount as a Section 128 contribution. The employer must adopt procedures to:
(i) ensure that Section 128 contributions are properly identified to the trustee; (ii) notify the trustee
whenever a contribution is a Section 128 contribution; and (iii) notify the trustee whenever a contribution
that was previously identified as a Section 128 contribution is not such a contribution. If an employer
subsequently discovers that a Section 128 contribution remitted to a trustee did not meet the requirements
of Section 128, the employer must provide a corrective notice to the trustee with information about the
affected TA, the calendar year in which the contribution was made, and the amount determined not to be a
Section 128 contribution. The employer must provide the notice within a reasonable period of time
following the date the employer determines that an amount is not a Section 128 contribution—the rules
provide for a 21-day safe harbor for this purpose. However, the rules are silent regarding how the employer
must provide the corrective notice and whether the employer must notify the affected employee. Given that
the Department and IRS are requesting comments on these issues, we expect further guidance on issuing
corrective notices.

Contributions Under Section 125 Plan. The proposed regulations allow employees to make pre-tax contributions
to their dependents’ TAs when made through the employer’s Section 125 cafeteria plan. The rules confirm that
employees must be given the ability to make changes to their elections or revoke their elections on at least a
monthly basis, similar to the rules governing election changes for health savings accounts. These elections
must be effective on a prospective basis.

Employers that want to give employees the option to make Section 128 contributions via pre-tax salary
reductions will need to amend their cafeteria plan documents to include TACP contributions as a qualified
benefit under the employer’s Section 125 cafeteria plan.

Taxation of Trump Account Contributions. Employer contributions to TAs are excludable from gross income.
However, these contributions are considered wages for FICA and FUTA purposes.

Note: The tax treatment of employer contributions to TAs is less favorable than contributions to flexible
spending accounts and health savings accounts. Those contributions are generally excluded from income,
FICA, and FUTA taxation.

Dependent Care Assistance Program and Trump Account Contribution Program Nondiscrimination Testing

The DCAP nondiscrimination rules in their current form are fairly high-level, and the IRS has not previously
issued guidance on the mechanics of this testing. Because the TACP nondiscrimination testing rules borrow
from the DCAP nondiscrimination rules, the IRS has used this opportunity to issue guidance for both
programs.
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DCAP Nondiscrimination Testing Clarified. The DCAP nondiscrimination testing rules are designed to prevent
DCAPs from favoring HCEs with respect to eligibility or benefits. The DCAP nondiscrimination requirements
consist of four tests: (i) the eligibility test; (ii) the contribution and benéefits test; (iii) the ownership
concentration test; and (iv) the average benéefits test.

« Eligibility Testing. The current rules provide that a DCAP must benefit employees who “qualify under a
classification set up by the employer and found by the Secretary not to be discriminatory in favor of [highly
compensated employees or their dependents].” However, Code Section 129 does not provide guidance on
how to conduct this testing. The proposed rules provide a framework for eligibility testing.

An employer must pass either (i) a numerical safe harbor ratio percentage test, or (ii) a facts and
circumstances test (g., taking into account factors such as reasonable business classifications and whether
the number of employees eligible under the DCAP in each salary range is representative of the number of
employees in each salary range of the employer’s workforce)

« Contribution and Benefits Testing. The current Section 129 nondiscrimination rules provide that

contributions or benefits provided under an employer DCAP may not discriminate in favor of HCEs or their
dependents. The proposed regulations clarify that a DCAP that provides benefits on the “same terms” for all
eligible employees will satisfy the contribution and benefits testing requirements. For example, a DCAP that
allows all non-HCEs to contribute the same amount as HCEs will pass contribution and benefits testing,
even if HCEs and non-HCEs receive different amounts through the DCAP due to different election amounts
or utilization rates.

« Ownership Concentration Test. The rules state that not more than 25 percent of the amounts paid or
incurred by the employer for dependent care assistance during the year can be provided to shareholders or
owners (including their spouses or dependents) who individually own more than five percent of the
employer’s stock.

« Average Benefits Test. Historically, the average benefits test has been challenging for DCAPs to pass. The
newly issued guidance provides greater clarity on how to run this test and will likely allow more DCAPs to
pass testing. A DCAP will satisfy the average benefits test if the average benefits provided to non-HCEs is at

least 55% of the average benefits provided to HCEs under the employer DCAP. This test is meant to ensure
that HCEs are not participating in the employer DCAP disproportionately. Previously, there was considerable
confusion regarding who to include in the average benefits testing (g., all employees, all eligible employees,
or only participating employees). The proposed rules clarify that when calculating average benefits provided
to employees, the employer would take the total dollar amount of dependent care assistance provided and
divide that by the number of employees actually participating in the employer DCAP during the plan year.

Note: This clarification will be helpful to employers seeking to pass 55% average benefits testing. Previously,
many employers included all eligible employees in the testing denominator, which drove down the non-HCE
average—making testing harder to pass.

How Do These Tests Apply to TACPs? The TACP nondiscrimination rules generally mirror the Section 129 DCAP
nondiscrimination rules and proposed guidance. For example, TACPs are subject to the eligibility, contribution
and benefits, and average benefits tests (as described above). However, unlike DCAPs, TACPs are not subject
to the ownership concentration test.
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Additionally, the TACP rules provide a nondiscrimination testing safe harbor for employers making matching
contributions to the TAs of dependents of employees receiving pilot program contributions. Under this safe
harbor, these matching contributions would be disregarded for purposes of the TACP average benefits testing
and contributions and benefits testing. To be eligible for this safe harbor, the employer’s matching
contributions must be made available on the same terms and conditions to all employees who are not
excluded employees.

Corrections For Testing Failures. Previously, it was unclear whether an employer could correct for average
benefits testing or ownership testing failures. If a DCAP failed these tests, the risk was that participating HCEs
would have to include their total DCAP amounts into taxable income. The proposed rules provide that average
benefits testing and ownership testing failures may be corrected by including “excess benefits” (and not total
benefits) in HCEs’ income by the Form W-2 furnishing deadline. For example, a 2026 testing failure may be
corrected by the January 31, 2027, Form W-2 filing deadline. However, if such amounts are unable to be
remediated by the applicable deadline, the DCAP fails to be a DCAP only with respect to HCEs (i.e., HCEs will
need to include employer-provided dependent care assistance in their taxable income); non-HCEs, however,
may still receive favorable tax treatment. The proposed rules explain how to determine the amount of “excess
benefits” for HCEs and reasonable methods for allocating these “excess benefits” among them.

Note: TACPs follow the same rules for remediating average benefits testing failures but also require notice to
the TA trustee that the contribution has been recharacterized as a non-Section 128 contribution.

What is Next?

The proposed regulations provide employers with a workable framework for establishing TACPs and much
needed clarity on DCAP nondiscrimination testing. Importantly, employers may rely on the proposed guidance
now—they do not need to wait for final regulations to implement TACPs or perform required nondiscrimination
testing. At the same time, employers need to keep in mind that the final regulations may incorporate changes
based on public comments, and be prepared to adjust their programs accordingly.
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