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After the passage of the American Rescue Plan Act of 2021 (ARP)

and release of DOL model notices and FAQs on April 7, 2021,

employers and other plan sponsors were still left with many open questions regarding the imple-
mentation of COBRA premium assistance. The IRS provided clarity to many of these issues with
Notice 2021-31 released on May 18, 2021. This article provides a summary of Notice 2021-31.
For an in-depth overview of the ARP’s provisions regarding COBRA premium assistance, see
Elizabeth Loh's article from March 18, 2021.

The ARP provides for COBRA premium assistance for certain COBRA Qualified Beneficiaries
("Assistance Eligible Individuals”) during the period from April 1 through September 30, 2021.
To qualify for COBRA premium assistance under the ARP, an individual must:

1. be a Qualified Beneficiary under normal COBRA rules (i.e., the covered employee, the
covered employee’s spouse, and the covered employee’s dependent children who were
covered under the group health plan immediately before the qualifying event);

2. have lost coverage as a result of a qualifying event that was: (A) the reduction of hours
of a covered employee’s employment or (B) the involuntary termination of a covered
employee’s employment (other than by reason of an employee’s gross misconduct);

3. be eligible for COBRA coverage for some or all of the period beginning on April 1, 2021
through September 30, 2021.

IRS guidance regarding each of these requirements is explained in greater detail below.

What Coverage Is Eligible for Premium Assistance?

Notice 2021-31 clarifies that premium assistance is available for COBRA coverage offered under
the following in addition to plans providing major medical and prescription drug coverage:

Copyright © 2021 Trucker Huss. All rights reserved. This newsletter is published as an information source for our clients and
colleagues. The articles appearing in it are current as of the date which appears at the end of each article, are general in nature
and are not the substitute for legal advice or opinion in a particular case.



https://www.truckerhuss.com/2021/03/american-rescue-plan-act-cobra-subsidy-relief-and-dependent-care-fsa-limit-increase/

TRUCKER HUSS 2

e avision-only or dental-only plan;
« a health reimbursement arrangement (HRA);
* an HRA integrated with individual health insurance coverage.

Premium assistance is not available for a Qualified Small Employer Health Reimbursement Ar-
rangement (QSEHRA), as it is not considered a group health plan subject to the continuation
requirements of COBRA.

When Does Premium Assistance End?

COBRA premium assistance is available to an Assistance Eligible Individual until the earliest of: (1)
the first date the Assistance Eligible Individual becomes eligible for other group health plan cov-
erage or Medicare coverage; (2) the date the individual ceases to be eligible for COBRA coverage;
or (3) the end of the last period of coverage beginning on or before September 30, 2021. If subsi-
dized COBRA coverage ends with the period of coverage that includes September 30, 2021,
the COBRA coverage will automatically continue, and the individual will owe a COBRA pre-
mium for subsequent COBRA coverage. Note: The payment of COBRA premiums is subject to
the extension under EBSA Disaster Relief Notice 2021-01.

See below for a discussion of what constitutes “eligibility” for another group health plan or
Medicare.

What Is a “Reduction in Hours"?

Notice 2021-31 clarifies that the following events constitute a “reduction in hours” under ARP for
the purposes of premium assistance:

e Furloughs — A furlough is defined in the guidance as a temporary loss of employment
or complete reduction in hours with a reasonable expectation of return to
employment or resumption of hours (for example, due to an expected business
recovery of the employer) such that the employer and the employee intend to
maintain the employment relationship.

e Strike or Lockout — A reduction in hours includes a work stoppage that is the result
of a lawful strike initiated by the employees or union, or a lockout initiated by
the employer.

What Is an “Involuntary Termination of Employment”?

Notice 2021-31 states the following with regard to the circumstances that constitute an involun-
tary termination of employment (pertinent excerpts):

‘A severance from employment due to the independent exercise of the unilateral authority
of the employer to terminate the employment, other than due to the employee’s implicit
or explicit request, where the employee was willing and able to continue performing
services....In addition, an employee initiated termination of employment constitutes an
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involuntary termination of employment for purposes of COBRA premium assistance if the
termination of employment constitutes a termination for good reason due to employer
action that results in a material negative change in the employment relationship for the
employee analogous to a constructive discharge... The determination of whether a termina-
tion is involuntary is based on the facts and circumstances.”

Notice 2021-31 further clarifies that an involuntary termination includes the following situations:

¢ An employer’s actions to end an individual's employment while the individual is absent
from work due to illness or disability, if that action would otherwise constitute an
involuntary termination. Absence from work due to illness or disability on its own would
not constitute an involuntary termination, but may constitute a reduction in hours that
may qualify the individual for COBRA premium assistance.

* Termination of employment for cause (except for gross misconduct, as that would
not constitute a COBRA qualifying event).

* Resignation due to a material change in the geographic location of employment
for the employee.

* A termination initiated by an employee in response to an involuntary material
reduction in hours that did not result in a loss of health coverage.

* An employer’s decision not to renew an employee’s contract if the employee was
otherwise willing and able to continue the employment relationship and was not
willing either to execute a contract with terms similar to those of the expiring
contract or to continue employment without a contract (unless the parties
understood at the time they entered into the expiring contract that the contract
was for specified services over a set term and would not be renewed).

e Termination initiated by employee for a “good reason” — the employee must
demonstrate that the employer’s actions (or inactions) resulted in a material
negative change in the employment relationship analogous to a constructive
discharge.

¢ An involuntary termination of employment including participation by an
employee in a “window program” meeting the requirement of Treas. Reg.
§ 31.3121(v)(2)-1(b)(4)(v) under which employees with impending terminations
of employment are offered a severance arrangement to terminate employment
within a specified period of time.

An involuntary termination does not include any of the following situations:

* Aretirement, unless all the facts and circumstances indicate that, absent retirement,
the employer would have terminated the employee’s employment, that the employee
was willing and able to continue employment, and that the employee had knowledge
that the employee would be terminated absent the retirement.
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* An employee’s termination due to general concerns about workplace safety
unless the constructive discharge criteria listed above can be met.

¢ A departure due to the personal circumstances of the employee unrelated
to an action or inaction of the employer, such as a health condition of the
employee or a family member, inability to locate daycare, or other similar
issues, absent the employer’s failure to either take a required action or provide
a reasonable accommodation.

¢ An employee initiated termination due to a child being unable to attend school
or because a childcare facility is closed due to COVID-19.

Note: If the individual maintains the ability to return to work, and the facts and circum-
stances indicate that it is actually a temporary leave of absence such that the employee and
employer intend to maintain the employment relationship, then it can be characterized as a
reduction in hours (therefore making the individual potentially eligible for COBRA premium
assistance).

¢ The death of an employee.

What Constitutes Eligibility for Other
Group Health Plan
Coverage or Medicare?

Under Notice 2021-31, COBRA premium assistance is available to an individual who is eligible for
another group health plan but is not permitted to enroll in that plan (for example, due to being
outside the open enrollment period or during a waiting period). The individual remains eligible for
COBRA premium assistance until the first available enrollment period that occurs on or after April
1,2021.

Example: Jason was involuntarily terminated by his employer on December 5, 2019.
Upon losing coverage, he could have enrolled in his spouse’s employer’s group
health plan outside of open enrollment as a HIPAA special enrollment event. Jason
did not enroll in the spouse’s employer’s group health plan within the special
enrollment period. Jason would be eligible for COBRA premium assistance under
his former employer’s plan until he was permitted to enroll in his spouse’s employer’s
group health plan (e.g., at the next open enrollment). At that point Jason would lose
eligibility for premium assistance.

Note: Typically, individuals have 31 or 60 days from the HIPAA special enrollment event (e.g., los-
ing other group health plan coverage) to enroll in coverage under another group health plan
outside of open enrollment. However, under the Joint Notice and EBSA Disaster Relief Notice
2021-01, this deadline has been extended for up to one year, so many of the individuals in this
circumstance would still be able to enroll in a spouse’s plan under the extended special enroll-
ment deadlines — making them ineligible for the COBRA premium assistance.

Additionally, if a potential Assistance Eligible Individual was covered by another group health plan
prior to April 1, 2021, but is no longer covered (or eligible to be covered) by that group health
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plan, the individual would still be eligible for COBRA premium assistance provided the individual
elects COBRA coverage during the second extended election period.

TH COMMENT: Eligibility for another group health plan includes circumstances in which the
spouse or dependent child would be required to pay the full cost of that group health plan cover-
age. Similarly, Notice 2021-31 confirms that if an individual is eligible for Medicare but not enrolled
in Medicare, they are ineligible for premium assistance.

Coverage Under an HRA

Notice 2021-31 confirmed that eligibility for coverage under a Health Reimbursement Arrange-
ment (HRA) would be considered eligibility for coverage under another group health plan and
thus disqualify an individual from premium assistance, unless the HRA qualifies as a health flexible
spending account (FSA) under Code Section 106(c)(2) (thereby making it an excepted benefit). To
qualify as a health FSA, the maximum amount of reimbursement that is reasonably available to a
participant for the coverage must be less than 500 percent of the value of that coverage. The
maximum amount of reimbursement that is reasonably available would generally be the balance
of the HRA, and the value of the HRA coverage would generally be the applicable premium for
COBRA continuation of the HRA coverage.

"Self-Certification” of Premium
Assistance Eligibility

Notice 2021-31 confirms that plans can require individuals to provide a self-certification or at-
testation regarding their eligibility status with respect to a reduction in hours or involuntary termi-
nation of employment, as well as eligibility for other group health plan coverage or Medicare. To
claim the tax credit, plans must maintain in their records either a self-certification or attestation
from the individual regarding the individual's eligibility status, or other records to substantiate that
the individual was eligible for the COBRA premium assistance. Importantly, plans may rely on an
individual's attestation regarding a reduction in hours, involuntary termination or eligibility for
other coverage, unless the plan has actual knowledge that the individual's attestation is incorrect.
Plans can use the DOL's model Request for Treatment as an Assistance Eligible Individual for
this purpose.

TH COMMENT: Employers with knowledge that an employee’s termination was not involuntary
should not claim the credit, even if the individual self-certifies that the termination was voluntary.

Second Qualifying Events/
Disability Extensions

It was unclear from the ARP, and DOL FAQs/model notices, how premium assistance interacts
with an extension of COBRA coverage due to a second qualifying event or an extension due to a
disability. Notice 2021-31 provides the following clarity:

¢ An individual whose original qualifying event was a reduction in hours or involuntary
termination, and who elected COBRA (and remained enrolled in COBRA) and then
experienced a second qualifying event (e.g., a divorce), disability extension or an
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extension under State mini-COBRA is eligible for the COBRA premium assistance
to the extent the additional periods of coverage fall between April 1 and
September 30, 2021.

Example: Jill, a covered employee, and her spouse Mark experienced a qualifying
event which was Jill's involuntary termination, causing a loss of group health plan
coverage on September 1, 2019. Jill and Mark both elected COBRA coverage (which
would normally last for 18 months until February 1, 2021). Jill and Mark divorced on
January 1, 2021 and notified the COBRA Administrator of the divorce. The divorce
was considered a second qualifying event, entitling Mark to an additional 18 months
of COBRA coverage (for a total of 36 months from the date of the qualifying event,
until August 1, 2022). Mark would be eligible for the COBRA premium assistance
from April 1 to September 30, 2021.

TH COMMENT: DOL model notices do not include reference to such individuals. We hope the
DOL will release additional guidance with regard to the plan’s notice obligation to any indi-
viduals who may qualify for premium assistance under this rule. In the meantime, plans should
ensure that their COBRA administrators are, at the very least, aware of this in the event that any
potential Assistance Eligible Individuals contact the plan.

« If an individual originally loses coverage due to a qualifying event that was not a
reduction in hours or involuntary termination (e.g., a divorce or dependent child
turning age 26), and then the covered employee later loses coverage due to a reduction
in hours or involuntary termination, that individual (i.e., the spouse or dependent who
is now on COBRA) is not eligible for premium assistance.

Offer of Retiree Health Coverage

If retiree major medical coverage is offered under the same group health plan as the COBRA cov-
erage, then the offer of retiree major medical coverage has no impact on eligibility for premium
assistance (i.e., the individual is still eligible for premium assistance if they experienced a re-
duction in hours or involuntary termination). However, if retiree major medical coverage is
offered under a separate group health plan than the COBRA coverage, the individual is not
eligible for COBRA premium assistance. Additionally, retiree coverage may be treated as COBRA
coverage for which premium assistance is available if the retiree coverage is offered under the
same group health plan as the coverage made available to similarly situated active employees.
Note: See above for a discussion of the impact of eligibility for a retiree HRA on premium as-
sistance eligibility.

TH COMMENT: After the passage of the Affordable Care Act, many plan sponsors formally sepa-
rated their active employee and retiree group health plans (e.g., separate plan documents,
separate 5500s). Such eligibility for separate retiree group health plan coverage would disqualify
an otherwise eligible individual from COBRA premium assistance.

When Does Premium Assistance Begin?

An Assistance Eligible Individual is entitled to receive premium assistance as of the first applicable
period of coverage (usually one month) beginning on or after April 1, 2021. An Assistance Eligible
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Individual may waive COBRA coverage for any period before electing to receive premium assis-
tance, including retroactive periods of coverage beginning prior to April 1, 2021.

Example: Julia experienced a qualifying event that was a termination of employment on
July 31, 2020. Julia did not elect COBRA coverage at that time. On May 1, 2021 Julia
received the ARP Notice of the extended election period. Julia has 60 days to elect
premium assistance COBRA. Assuming Julia is not eligible for other group health plan
coverage or Medicare, Julia can elect COBRA to start as of August 1, 2020 (Julia would
owe COBRA premiums for August 2020 through March 2021), or April 1, 2021, May 1,
2021, or June 1, 2021.

Impact on Extended Plan Deadlines
Due to COVID-19

EBSA Disaster Relief Notice 2021-01 provides an extension to the time period to elect COBRA and
pay COBRA premiums for up to one year, due to the COVID-19 pandemic. IRS Guidance clarifies
that this extension does not apply to the ARP extended election period. An Assistance Eligible
Individual must elect subsidized COBRA within 60 days of receiving the notice of the extended
COBRA election period, or they will lose the right to receive subsidized COBRA.

IRS guidance further clarifies that Assistance Eligible Individuals who are also eligible for the
extended period to elect retroactive COBRA (i.e., unsubsidized) under EBSA Disaster Relief Notice
2021-01, must decide, when electing subsidized COBRA, whether they also want to elect ret-
roactive unsubsidized COBRA and pay any associated premiums. (Note that the payment of
COBRA premiums is subject to the COVID-19 deadline extensions.) If an Assistance Eligible
Individual elects subsidized COBRA beginning on or after April 1, 2021 (but not retroactive un-
subsidized COBRA), then they will lose their right to elect retroactive unsubsidized COBRA
under EBSA Disaster Relief Notice 2021-01.

Example: On March 1, 2020 Sam became eligible for COBRA due to a qualifying
event that was an involuntary termination of employment, and he received a
COBRA election notice that same day. Sam did not elect COBRA coverage at

that time. Sam would normally have 60 days from this date to elect COBRA, but
under EBSA Disaster Relief Notice 2021-01 Sam has an extension of up to one
year to make this election. On April 30, 2021 Sam received a notice of the extended
COBRA election period under the ARP and elected subsidized COBRA beginning
on April 1, 2021. After July 30, 2021 (i.e., 60 days from the receipt of the notice

of the extended election period), Sam would no longer be eligible to elect
retroactive COBRA coverage beginning on December 1, 2020, despite the
extension available in EBSA Disaster Relief Notice 2021-01.

Claiming the Premium Assistance Credit

While the federal government pays for the COBRA premium assistance, plan sponsors must front
the cost of COBRA coverage for Assistance Eligible Individuals and will be required to pay any
required premiums to carriers for any insured coverage. Moreover, for any Assistance Eligible
Individual who makes a COBRA premium payment for any amount due during the period
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between April 1 and September 30, 2021, the plan must refund such payment(s) no later than
60 days after the date the Assistance Eligible Individual made the payment.

The employer (or multiemployer plan or insurer) becomes entitled to the credit on the date it
receives the Assistance Eligible Individual's election of COBRA coverage. At that time, the em-
ployer will be entitled to the credit for premiums not paid by the Assistance Eligible Individual
due to premium assistance for any months of coverage that began before that date. The em-
ployer will also be entitled to a credit for the amount of the premium not paid by the Assistance
Eligible Individual at the beginning of each subsequent month.

Example: On June 17, 2021 an employer receives an election of subsidized COBRA
coverage from an Assistance Eligible Individual who elects COBRA to start as of

April 1, 2021. As of June 17, the employer is entitled to a credit for the months of April,
May and June. The employer will become eligible for a credit for July coverage as of
July 1, 2021, for August coverage on August 1, 2021, and for September coverage on
September 1, 2021 (assuming the Assistance Eligible Individual remained eligible for
premium assistance for this entire period).

Notice 2021-31 permits a third-party payer (such as a Professional Employer Organization) to
claim credit for the premium assistance if that third-party payer (i) maintains the group health
plan; (ii) is considered the sponsor of the group health plan and is subject to the applicable
DOL COBRA guidance (including providing the COBRA election notices to qualified beneficia-
ries); and (iii) would have received the COBRA premium payments directly from the Assistance
Eligible Individuals were it not for COBRA premium assistance.

To claim the credit, the employer (or multiemployer plan) must report the number of individuals
receiving subsidized COBRA and the resulting credit on the designated lines of Form 941
("Employer Quarterly Federal Tax Return”) which is filed quarterly. The employer (or multiem-
ployer plan) may request an advance of the credit by filing the Form 7200 ("Advance Payment of
Employer Credits Due to COVID-19"). The employer (or multiemployer plan) will need to file the
Form 941 by the following deadlines:

Premiums for April = June: July 31, 2021
Premiums for July — September: October 31, 2021

The Amount of the Premium
Assistance Credit

The amount of the credit will be equal to the COBRA premiums not paid by Assistance Eligible In-
dividuals for the quarter and does not include any amount of subsidy that the employer would
have otherwise provided. Under Notice 2021-31, an employer that previously charged less than
the maximum premium amount allowed under COBRA can increase the premium for similarly
situated Quialified Beneficiaries (provided it follows the rules prescribed in the COBRA regula-
tions) and receive the premium assistance credit for that increased amount.*

For COBRA-like coverage provided to domestic partners or any other individual who does
not qualify as a Qualified Beneficiary under federal law (such as a spouse or child added by a
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Qualified Beneficiary during open enrollment while on COBRA coverage), the employer (or
multiemployer plan) cannot receive a credit for the additional amount of the COBRA premium
that is attributable to the individual who is not a Qualified Beneficiary.

Example: A Qualified Beneficiary while enrolled in COBRA adds a spouse and child
during open enrollment. The employer would only be able to receive a credit for

the amount of the COBRA premium for self-only COBRA coverage, not the family
premium because the spouse and child are not Qualified Beneficiaries and therefore
are not eligible for premium assistance (as the spouse and child were not covered
by the employer’s group health plan on the day before the qualifying event).

If you have any questions regarding these matters, please contact your Trucker Huss attorney or
the author.

! Treasury regulation §54.4980B-8,Q&A-2(b)(1) provides that a plan can increase the amount it
requires to be paid for a Qualified Beneficiary’'s COBRA coverage only in three specific circum-
stances. To increase the premium for similarly situated COBRA premiums during the COBRA
premium assistance period, the plan sponsor would need to follow those normal rules.
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