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On February 26, 2021, the Department of Labor (DOL) issued
Employee Benefits Security Administration (EBSA) Disaster Relief
Notice 2021-01 ("2021 Relief Notice")!, which explains how em-
ployee benefit plans must administer the end date of the tolling
period for certain plan deadlines due to the COVID-19 national
emergency that began on March 1, 2020 (the “National Emer-
gency Period”). As the tolling period cannot exceed one year
under ERISA Section 518 and Internal Code Section 7508A(b),
there had been an open question as to what would happen with
regard to the tolling period on February 28, 2021 (i.e., one year
after March 1, 2020). The 2021 Relief Notice provides an answer, albeit a complicated one that
is different for each plan — and each impacted individual — because the expiration of the one-
year tolling period must be applied on an individual-by-individual basis, as explained below.

Prior Guidance

In 2020, the DOL, Department of Treasury and the Internal Revenue Service (IRS) (collectively, the
“Agencies”) issued a joint notice (“Joint Notice") that requires ERISA-covered plans to disregard
the period beginning March 1, 2020 and ending 60 days after the National Emergency Period
terminates (the "Outbreak Period”) in determining deadlines for: (1) HIPAA special enrollment;
(2) COBRA 60-day election period; (3) COBRA premium payments (both initial and ongoing);
(4) Notification to the Plan by an individual of a qualifying event or determination of disability
under COBRA; (5) Filing a claim for benefits; (6) Filing an appeal of an adverse benefit determina-
tion; (7) Requesting external review of a final adverse benefit determination by a health plan; and
(8) Filing information to perfect a request for external review. The Joint Notice also contained
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limited relief for group health plans in that it permitted them to disregard the Outbreak Period
when determining the date that a group health plan must provide a COBRA Election notice to a
qualified beneficiary. Further relief for benefit plans was contained in last year's Employee Ben-
efits Security Administration (EBSA) Disaster Relief Notice 2020-01 ("Notice 2020-01") which
grants delays and other relief to welfare plans and retirement plans related to notices, disclosures,
and documents due under ERISA Title | during the Outbreak Period.

As noted above, the statutory authority that the Agencies relied on for the Joint Notice and Notice
2020-01 stated that for a plan affected by a Presidentially declared disaster, the Agencies could
prescribe a period of up to one year that may be disregarded in determining the date by which
action is required. The disregarded period started on March 1, 2020.?

The One-Year Tolling Period

The 2021 Relief Notice provides that the one-year tolling period will be applied on an individual-
by-individual basis. Specifically, the tolling period ends on the earlier of:

(1) one year from the date the individual was first eligible for relief, or

(2) 60 days from the end of the National Emergency Period (i.e., the end of the Outbreak
Period).

To better understand this concept, we have provided examples below.

Examples from the Notice

The first 2 examples below are from the 2021 Relief Notice.

Example #1 — Assume that a COBRA qualified beneficiary (QB) would have been required to
make a COBRA election by March 1, 2020. The Joint Notice delays that requirement until Febru-
ary 28, 2021, which is the earlier of one year from March 1, 2020 or the end of the Outbreak
Period (which remains ongoing). Note: This means that the tolling period ends on February 28,
2021, and the QB has until March 1, 2021 to make the election.

Note that in this example, we are told that the QB’s last day to make a COBRA election was
March 1, 2020 — the first day of the tolling period under the Joint Notice. The general COBRA
election rule is that COBRA must be elected 60 days after the date that the health plan coverage
is lost or, if later, 60 days after the date of the election notice. In this example #1, itis assumed that
on March 1, 2020, the QB was on the last day of that 60-day period — this matters because there
is no additional time period to add at the end of the one-year tolling period.

Example #2 — Assume that a QB would have been required to make a COBRA election by
March 1, 2021. The Joint Notice delays that election requirement until the earlier of one year
from that date (March 1, 2022) or the end of the Outbreak Period.

Additional Examples

Below are additional examples which we have created (and which are not from the 2021 Relief
Notice).
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Additional COBRA Example

Below we explain what happens if part of the QB's election period elapsed prior to March 1, 2020.

Example #3 — Assume that the QB’'s 60-day COBRA election period began on February 1,
2020. Without the Joint Notice, the QB’'s COBRA election deadline was April 1, 2020. However,
under the Joint Notice, the QB's election period began to toll on March 1, 2020 — when the QB
still had an additional 31 days to make the COBRA election. In this example, the COBRA election
deadline started to toll on March 1, 2020 and the tolling ends one year later on February 28, 2021.
However, the QB was only 29 days into his/her COBRA election period at the time the tolling
began. The remaining 31-day period starts to run again after the one-year tolling period ends,
which means the deadline to elect COBRA for this QB is April 1, 2021.

Note that the plan administrator could also have come to the April 1, 2021 date by determining
that without the tolling period, the QB’s COBRA election period should have ended on April 1,
2020. When one year is added to the “original” last day to take action (April 1, 2020), the new
COBRA election period ends on April 1, 2021. This appears to be a simpler method for making this
calculation.

Special Enrollment Example

Example #4 — Assume an employee had a new baby on September 1, 2020. Per the terms of the
health plan, the employee must enroll the child within 60 days of the date of birth, which is
October 31, 2020.

The entire one-year period is tolled, from September 1, 2020 to August 31, 2021. The employee
has 60 days from the end of the one-year tolling period to elect coverage for the baby — October
31, 2021. (This example assumes that the Outbreak Period has not ended at an earlier date.)

Again, note that the plan administrator could come to the October 31, 2021 date by determining
that without the tolling period, the employee’s last day to elect coverage for the baby should have
ended on October 31, 2020. When one year is added to that “original” last day to take action
(October 31, 2020), the new election deadline is October 31, 2021.

However, assume that the National Emergency ends on May 1, 2021 so that the Outbreak Period
ends sixty days later on June 30, 2021. In that case, the employee would have 60 days after July
1, 2021 to elect coverage for the newborn child (because the 60 days to make the election does
not start running until July 1, 2021).

Health Flexible Spending Account Plan Claim Examples

Example #5 — Assume that a Healthcare Flexible Spending Account Plan ("Health FSA") has a
calendar plan year and that the run-out period for the 2019 plan year ends on March 31, 2020
(i.e., aninitial claim for the 2019 plan year must be filed no later than March 31, 2020). Under the
2021 Relief Notice, the deadline to file an initial claim for the 2019 plan year is March 31, 2021 (i.e.,
one year from March 31, 2020).

Example #6 — Assume that a Health FSA has a calendar plan year and that the run-out period for
the 2020 plan year ends on March 31, 2021 (i.e., an initial claim for the 2020 plan year must be

Copyright © 2021 Trucker Huss. All rights reserved. This newsletter is published as an information source for our clients and
colleagues. The articles appearing in it are current as of the date which appears at the end of each article, are general in nature
and are not the substitute for legal advice or opinion in a particular case.



TRUCKER HUSS 4

filed no later than March 31, 2021). Under the 2021 Relief Notice, the deadline to file an initial
claim for the 2020 plan year is the earlier of March 31, 2022 or the end of the Outbreak Period.

Observations

In certain cases the new extended deadline may be the same for all participants, such as with the
runout period for a Health FSA (as described in Examples #5 and #6 above). However, for most
deadlines, such as for a HIPAA special enrollment or a COBRA election, the tolling period/deadline
will need to be determined on an individual-by-individual basis.

Guiding Principle

The 2021 Relief Notice states that the guiding principle for administering ERISA-covered plans is
to act reasonably, prudently and in the interest of workers who rely on the benefits for their
physical and economic well-being. Many employees will continue to encounter difficulties due
to COVID-19, even after the one-year tolling period ends. This means that plan fiduciaries should
make reasonable accommodations to prevent loss of benefits.

Communications and Notices

The 2021 Relief Notice states that if a plan fiduciary knows, or should reasonably know, that the
end of the relief period is coming for an individual, such fiduciary should consider affirmatively
sending a notice regarding the end of the relief period. In addition, if notices were sent out with
the wrong information (i.e., contained the wrong deadline to take action), new disclosure notices
may need to be issued. Lastly, the 2021 Relief Notice states that plans should consider ways to
ensure that participants are made aware of other coverage that is available to them, such as the
opportunity in many states to obtain coverage under the Health Insurance Marketplace under a
special enrollment period that ends on May 15, 2021.

Suggested Actions
We suggest that the ERISA plan administrator take the following actions:
1. Make a list of the impacted plans and the vendors associated with those plans.

2. Determine which deadlines under the plans listed in #1 above were impacted. For example,
for a long-term disability plan, the deadline to file an initial claim for certain plan years may
be impacted. For a major medical plan, numerous deadlines may be impacted, such as the
deadline to enroll a newborn child and the deadline to file an initial claim for an out-of-
network claim.

3. For the plans with impacted deadlines determined under #2 above, identify which groups
of individuals need to receive a notice and the information that must be contained in that
notice.

4. Determine which entity will send the notices identified in #3 above. For example, for the
insured plans, will the insurance carrier send notices? With regard to the impacted COBRA
deadlines, will the COBRA vendor send all former employees who terminated on and after
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January 1, 2020, a notice regarding the end of the tolling period? (The ERISA plan adminis-
trator may want to obtain an email or letter from vendors that sets forth what action it will
take in response to the 2021 Relief Notice.)

5. Determine if the employer should send all employees a notice that provides a general
explanation of how the end of the tolling period works. This notice could include examples
of how the end of the tolling period impacts various plans under different scenarios. We
think this would be a prudent action as a way to ensure that people are informed of
upcoming deadlines. This notice should also be posted on benefit websites and portals.

In the event that adminstrative compliance with these individualized tolling periods proves too
difficult, the Plan Administrator could choose to voluntarily extend the tolling period until the
end of the Outbreak Period for all impacted deadlines. Should the Plan Administrator wish to
explore this option, it will need to keep in mind that for fully-insured coverage, the carrier would
need to agree (which may be unlikely); and for self-funded plans with stop loss coverage, it
would need to be permitted under the stop loss policy. A Plan Administrator may decide not to
explore this option given that it would likely cause adverse selection issues and may increase
overall plan costs.

EMAIL MARY POWELL

1 While the 2021 Relief Notice was issued by the DOL, it states that the guidance was coordi-
nated with and reviewed by the Department of the Treasury, IRS, and the Department of Health
and Human Services (HHS) and that all concur with the guidance provided in the 2021 Relief
Notice.

2 ERISA section 518 and Code section 7508A(b) generally provide that, in the case of an
employee benefit plan, sponsor, administrator, participant, beneficiary, or other person with
respect to such a plan affected by a Presidentially declared disaster, notwithstanding any other
provision of law, the Secretaries of Labor and the Treasury may prescribe (by notice or other-
wise) a period of up to one year that may be disregarded in determining the date by which any
action is required or permitted to be completed.
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