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A new proposed rule (the "Proposed Rule”), released by the
Departments of Treasury, Labor, and Health and Human Services
(HHS) (the "Departments”) on July 10, 2020, would permit grand-
fathered group health plans and grandfathered group health insurance coverage (“grandfathered
plans”) to make greater increases to certain types of cost-sharing requirements without resulting
in a loss of grandfathered status. This article provides an overview of the current rules regarding
grandfathered plans (including how grandfathered status is lost), and a description of the Pro-
posed Rule. This article also discusses a recently issued FAQ regarding how certain coverage
provided by grandfathered plans during the COVID-19 public emergency period impact a plan’s
grandfathered status.

Grandfathered Plans — An Overview

The Patient Protection and Affordable Care Act (ACA) dramatically transformed the healthcare
landscape in America, impacting both access to health plan coverage and the rules regarding
health plan coverage. With regard to the latter, the ACA ushered in a broad array of consumer
protections including (among others): the elimination of pre-existing condition exclusions;
coverage of dependent children up to age 26; and the elimination of annual and lifetime limits on
benefits.

In an effort to mitigate some of the resulting disruption for plan sponsors and insurers, the ACA
also generally provides that certain group health plans and health insurance coverage existing as
of March 23, 2010 (the date of the enactment of the ACA — i.e., grandfathered plans) are subject
to some of these consumer protections (such as the three listed above), but not all. As is ex-
plained in greater detail below, grandfathered plans can lose their grandfathered “status” in a
number of ways (mainly related to eliminating benefits or increasing cost-sharing). Once grand-
fathered status is lost, it cannot be regained.

The expectation was that, over time, more and more plans lose grandfathered status, and this has
indeed been borne out by experience. A report by the Kaiser Family Foundation estimates that
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in 2011, 56% of covered workers were enrolled in a grandfathered plan.t As of 2019, this percent-
age had decreased to only 13%, with 22% of firms that offer health benefits offering at least one
grandfathered plan. A 2018 survey by the International Foundation of Employee Benefit Plans
(IFEBP) estimated that 57% of multiemployer plans were grandfathered, compared with 20% of
private sector plans,? and 30% of public sector plans.

Current Rules

Grandfathered plans are required to comply with many of the ACA's requirements (e.g., coverage
of dependent children up to age 26, prohibition on annual and lifetime limits). However, they are
not required to comply with other provisions such as (this is a non-exhaustive list):

« Coverage of preventive service without cost-sharing (e.g., contraceptive coverage);
¢ Annual limitation on cost-sharing;
» Coverage for individuals participating in approved clinical trials;

« Additional requirements for internal claims procedures, and external review
of certain adverse benefit determinations; and

« Prohibition of prior authorization or increased cost-sharing for out of-network
emergency services.

In 2015, the Departments released a final rule regarding grandfathered plans (the “2015 Final
Rule”). Under the 2015 Final Rule, a group health plan or group health insurance coverage is con-
sidered grandfathered if it has continuously provided coverage for someone (not necessarily the
same person, but at all times at least one person) since March 23, 2010, and if it has not taken
certain actions. Grandfathered status is determined separately for each benefit package under
a group health plan. The actions that can cause a plan to lose grandfathered status include the
following:

* The elimination of all or substantially all benefits to diagnose or treat a particular
condition;

* Any increase in a percentage cost-sharing requirement (such as co-insurance);

e Any increase in a fixed-amount cost-sharing requirement (other than a copayment)
such as a deductible or out-of-pocket maximum that exceeds certain thresholds
(explained below);

¢ Any increase in a fixed-amount copayment that exceeds certain thresholds
(explained below);

* A decrease in contribution rate by an employer or employee organization toward
the cost of coverage of more than five percentage points below the contribution
rate for the coverage period that includes March 23, 2010; or

e The imposition of annual limits on the dollar value of all benefits for group health plans
and insurance coverage that did not impose such a limit prior to March 23, 2010.
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A grandfathered plan will lose its grandfathered status if there is an increase in a fixed amount
cost-sharing requirement (other than a copayment) since March 23, 2010 that is greater than the
“maximum percentage increase.” The maximum percentage increase is defined as "medical
inflation” from March 23, 2010 plus 15%. For this purpose, “medical inflation” is defined by reference
to the overall medical care component of the Consumer Price Index for All Urban Consumers,
unadjusted (CPI-U) published by the Department of Labor using the 1982-1984 base of 100.3

A grandfathered plan will lose its grandfathered status if there is an increase in a copayment
amount that exceeds the greater of: (1) the maximum percentage increase (as defined above); or
(2) five dollars increased by medical inflation.

Under the 2015 Final Rule, grandfathered plans are required to include a statement in any sum-
mary of benefits provided under the plan that it believes the plan or coverage is a grandfathered
health plan. Failure to provide this disclosure results in a loss of grandfathered status.

The Proposed Rule

The Proposed Rule would amend the 2015 Final Rule in two ways that are described below:

I. Special Rule for Grandfathered Plans That Are HDHPs

The Proposed Rule would permit grandfathered plans that are high deductible health plans
(HDHPs) to make changes to fixed amount cost-sharing requirements that would otherwise
cause a loss of grandfathered status, without causing a loss of grandfathered status, but only to
the extent those changes are necessary to comply with the requirements for HDHPs under Sec-
tion 223(c)(2) of the Code.

Section 223 of the Code permits “eligible individuals” to establish and contribute to Health Sav-
ings Accounts (HSAs). HSAs are tax-favored accounts established for the purpose of providing
tax benefits to pay for qualified medical expenses on behalf of the account beneficiary, his or her
spouse and dependents. Among the requirements for an individual to qualify as an “eligible indi-
vidual” under the Code is the requirement that an individual be covered under a "high deductible
health plan” (HDHP). An HDHP is a health plan that meets certain requirements with respect to
minimum deductibles and maximum out-of-pocket expenses, both of which increase annually
with cost-of-living adjustments. The minimum deductible and maximum out-of-pocket limit
for an HDHP is adjusted annually for cost of living based on changes in the CPI-U and is pub-
lished annually by the Internal Revenue Service (IRS).*

Because a grandfathered plan loses its grandfathered status if an increase to any fixed-amount
cost-sharing requirement (such as a deductible or out-of-pocket maximum) exceeds the maxi-
mum percentage increase (i.e., medical inflation plus 15%), plan sponsors of grandfathered
plans that are HDHPs were concerned that the average cost of living increase for the minimum
deductible and out-of-pocket maximum required to qualify as an HDHP could potentially ex-
ceed the maximum percentage increase. This would result in plan sponsors being required to
choose between preserving the plan’s status as a grandfathered plan or its status as an HDHP.
Interestingly, as the preamble to the Proposed Rule notes, the annual cost-of living adjustment to
the required minimum deductible for an HDHP has not yet exceeded the maximum percentage
increase that would cause an HDHP to lose grandfathered status. Nevertheless, the Departments
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stated that they wanted to “provide assurance” to grandfathered plan sponsors that, in the future,
they would not be faced with a choice between a plan’s HDHP status and grandfathered status.

Il. Revised Definition of “Maximum Percentage Increase”

A grandfathered health plan will lose its grandfathered status if there is an increase in a fixed
amount cost-sharing requirement since March 23, 2010 that is greater than the "maximum per-
centage increase.” As explained above, this currently means medical inflation plus 15% — and, as
noted, medical inflation means the increase since March 2010 in the overall medical care com-
ponent of the CPI-U.

The Proposed Rule would define “maximum percentage increase” to be the greater of (1) medical
inflation plus 15% (i.e., the current rule); or (2) the portion of the "premium adjustment percent-
age” that reflects the relative change between 2013° and the calendar year prior to the effective
date of the increase. The premium adjustment percentage is a measure of premium growth that
is set by the Secretary of Health and Human Services and used to set the rate increase for three
parameters detailed in the ACA.® According to Health Affairs, the premium adjustment per-
centage will be about three percentage points higher than medical inflation in 2026, meaning
that if the Proposed Rule were adopted, fixed-amount co-pays, deductibles and out-of-pocket
limits could, in 2026, be three percentage points higher than would otherwise be permitted under
the current rule, without causing a loss of grandfathered status.”

In the Departments’ view, the premium adjustment percentage better reflects the increase in
underlying costs for grandfathered plans, since the overall medical care component of CPI-U
reflects changes for private insurance, self-pay patients and Medicare — none of which would
be reflected in in those underlying costs. The Departments also stated that because the
premium adjustment percentage is a measure with which plan sponsors are already familiar, it
would result in administrative simplicity.

Written comments were required to have been submitted by August 14, 2020. The Departments
received 12 comments, primarily from industry groups and associations, the bulk of which urged
the Department to withdraw the Proposed Rule.

Whether or not the Proposed Rule is ever released as a final rule will likely hinge on the results of
the 2020 presidential election, as it is unclear whether a Biden Administration would have an
appetite for this kind of change. Additionally, the Proposed Rule may become moot if the
Supreme Court determines that the ACA is unconstitutional in its upcoming case, California v.
Texas. Oral arguments for this case are scheduled to be heard on November 10, 2020, and a deci-
sion is expected in 2021.

FAQ Regarding Coverage of Coronavirus Treatment, Testing,
and Telehealth — Impact on Grandfathered Status

Under the Families First Coronavirus Response Act (the FFCRA) and the Coronavirus Aid, Relief
and Economic Security Act (the "CARES Act”), group health plans (including grandfathered plans)
are required to cover certain items and services related to diagnostic testing for the diagnosis of
COVID-19, without cost-sharing, prior authorization or other medical management require-
ments. Plans must comply with this requirement during the public health emergency related to
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COVID-19. Additionally, as a result of COVID-19, many group health plans have been amended to
provide treatment for COVID-19 without cost-sharing (or with reduced cost-sharing), and to
promote the use of telehealth or other remote care services through the addition of benefits,
or the reduction or elimination of cost-sharing.

As a result, many plan sponsors of grandfathered plans are questioning whether their plan can be
amended to eliminate these benefits without losing grandfathered status once the COVID-19 pub-
lic health emergency is over. (One of the ways a grandfathered plan can lose its grandfathered
status is by the elimination of all or substantially all benefits to diagnose or treat a particular condition.)

In an FAQ released on June 23, 2020, the Departments have now answered this question. The FAQ
provides that: To the extent that a plan or issuer added benefits, or reduced or eliminated cost-
sharing requirements, for the diagnosis and treatment of COVID-19 or for telehealth and other
remote care services during the public health or national emergency period related to
COVID-19, the plan or coverage would NOT lose its grandfathered status solely because those
changes are later reversed, thereby restoring the terms of the plan or coverage that were in effect
prior to the applicable emergency period.®

If you have any questions regarding this article please contact the author.

EMAIL SARAH KANTER
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