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OnJune 19, 2020, the Internal Revenue Service (IRS) issued Notice 2020-50 (the "Notice”), which
provided much needed guidance on Section 2202 of the Coronavirus Aid, Relief and Economic
Security Act (the "CARES Act”). Section 2202 of the CARES Act provides economic relief to certain
individuals who have been negatively impacted by the COVID-19 pandemic by providing in-
creased access to their retirement plan assets.

CARES Act Retirement Plan Relief

Under the CARES Act, certain “qualified individuals” are eligible to take a distribution from an
eligible retirement plan (e.g., 401(k) or 403(b) plan) up to $100,000 that is exempt from the 10%
early withdrawal penalty (a Coronavirus-Related Distribution [CRD]).! CRDs are permitted to be
included in taxable income ratably over three years and may be recontributed to an eligible
retirement plan. The CARES Act also increased the maximum plan loan amount, permitted the
suspension of plan loan repayments, and extended the term of the loan repayment period for
“qualified individuals.” The CARES Act also provided for a waiver of 2020 required minimum
distributions (RMDs).

For additional information on the relief provided by the CARES Act provisions affecting retirement
plans, please refer to our newsletter article, “Impact of the Historic Coronavirus Aid, Relief and
Economic Security Act on Retirement Plans — and Action Items for Plan Sponsors.”

Expanded Definition of a Qualified Individual
Under Section 2202(a)(4)(ii) of the CARES Act, a "qualified individual” includes an individual:

* who is diagnosed with the SARS-CoV-2 virus or 7with coronavirus disease 2019
(COVID-19) by a test approved by the Centers for Disease Control and Prevention (CDC);
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* whose spouse or dependent (as defined in section 152 of the Internal Revenue Code of
1986, as amended [the "Code”]) is diagnosed with COVID-19 by a test approved by the
CDC; or

* who experiences adverse financial consequences as a result of being quarantined, being
furloughed or laid off or having work hours reduced, being unable to work due to lack of
child care, or having to close or reduce the hours of their owned or operated personal
business due to COVID-19, or other factors as determined by the Secretary of the
Treasury (or the Secretary’s delegate).

The Notice expanded the definition of qualified individual to include those individuals who are
diagnosed with COVID-19 by a test authorized under the Federal Food, Drug, and Cosmetic Act.
In addition, the Notice expanded the list of “adverse financial consequences” experienced as a
result of COVID-19 (i.e., the third bullet point above) to include the following:

 an individual having a reduction in pay (or self-employment income) due to COVID-19 or
having a job offer rescinded or start date for a job delayed due to COVID-19;

¢ an individual's spouse or a member of the individual's household (defined as someone
who shares the individual's principal residence) being quarantined, being furloughed or
laid off, or having work hours reduced due to COVID-19, being unable to work due to lack
of childcare due to COVID-19, having a reduction in pay (or self-employment income)
due to COVID-19, or having a job offer rescinded or start date for a job delayed due to
COVID-19; or

» the closing or reducing hours of a business owned or operated by the individual's spouse
or a member of the individual's household due to COVID-19.

These additions to the definition of a qualified individual greatly expand the availability of CRDs
and the plan loan relief for individuals financially harmed by COVID-19.

Clarification of Payments Satisfying the Definition of a CRD

The Notice clarified that a distribution which satisfies the requirements of a CRD may be consid-
ered a CRD even if it was not initially designated as a CRD. In addition, the Notice specified that
the following distributions would be considered a CRD:

e Payments that would have been RMDs but for the waiver of the 2020 RMD requirement
» Distribution of death benefits to a beneficiary
» Offset of a qualified individual's account balance to repay a plan loan
¢ Hardship distributions
The Notice also clarified the following distributions would not be eligible to be treated as a CRD:
¢ Corrective distributions of contributions in excess of the Code Section 415 limits
» Corrective distributions of excess elective deferrals under Code Section 402(g)

o Corrective distributions of excess contributions and excess aggregate contributions
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o Defaulted loans treated as deemed distributions under Code Section 72(p)

« Dividends paid on applicable employer securities under Code Section 404(k)

¢ The costs of current life insurance protection

» Prohibited allocations treated as deemed distributions pursuant to Code Section 409(p)

» Distributions that are permissible withdrawals from an eligible automatic contribution
arrangement within the meaning of Code Section 414(w)

« Distributions of premiums for accident or health insurance under Treasury
§1.402(a)-1(e)(D)(i)

The Notice also clarified that a CRD does not need to be limited to the amount necessary to meet
the need arising from COVID-19 (unlike hardship withdrawals).

Administrative Guidance for Plans Providing CARES Act Relief

The Notice answers common questions employers have had about how to administer CRDs.

Employer Discretion

The Notice clarified that the employer has discretion to decide whether or not a plan offers any
CARES Act relief. However, as noted above, the Notice confirmed that even if an employer does
not offer CRDs, a qualified individual may treat a distribution as a CRD on his or her tax return if
the applicable requirements are met.

Rollover Issues

The Notice stated that for a distribution treated as a CRD, the plan is not required to offer a
qualified individual a direct rollover with respect to the distribution, and thus the plan is not
required to issue a 402(f) notice. The Notice also stated that CRDs are not subject to the manda-
tory 20% withholding rule. However, a CRD is subject to the voluntary withholding requirements
of Code Section 3405(b) and Temporary Treasury Regulations Section 35.3405-1T.

Plan Aggregation

The maximum amount of distributions that an employer may treat as a CRD for a qualified indi-
vidual under all of its retirement plans may not exceed $100,000. The Notice clarifies that for
purposes of this limitation, the employer must take into consideration all plans maintained by
the employer determined on a controlled group basis. The Notice further clarifies that an em-
ployer is not required to consider distributions from IRAs or distributions from plans maintained
by unrelated employers.

Reliance on Self-Certification

The Notice clarified that a plan administrator may rely on an individual's certification that the
individual satisfies the requirements to be considered a qualified individual, unless the plan
administrator has actual knowledge to the contrary. In addition, the Notice stated that the plan
administrator is under no obligation to inquire into whether the individual actually satisfies the
requirements to be considered a qualified individual. The Notice further clarified that "knowl-
edge” is limited to situations where the administrator “already possesses sufficiently accurate
information to determine the veracity of a certification.” Given that the definition of qualified
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individual has been expanded to cover events that impact the participant’'s spouse or household
member, a plan administrator is unlikely to have actual knowledge to the contrary.

The Notice provides a sample of an acceptable individual certification, which may be used by
participants who are seeking a CRD or plan loan relief. Notably, the sample certification did not
require the individual to designate which specific condition he or she satisfied to be considered a
qualified individual.

Tax and Reporting Guidance for Individuals Receiving Coronavirus-
related Distributions

The Notice provides guidance on the tax and reporting requirements applicable to qualified indi-
viduals who receive CRDs.

Income Inclusion

A qualified individual who receives a CRD may choose to (i) include the CRD in income ratably
over a three-year period that begins in the year of the distribution (i.e., the 2020, 2021, and the
2022 tax years); or (ii) elect out of the three-year income inclusion period and include the entire
amount of the taxable portion of the CRD in income in the year of the distribution (i.e., the 2020
tax year). The Notice confirmed that this election cannot be changed after the timely filing of the
qualified individual's tax returns (including extensions) for the year of the distribution and that all
income attributable to CRDs must be treated consistently (either all portions of the CRDs spread
ratably over three years, or alternatively, included in income in the year of distribution). The No-
tice also provides that if the qualified individual dies before the full amount of the CRD has been
included in his or her taxable income, then the remainder must be included in the tax year of the
qualified individual's death. A qualified individual must use the Form 8915-E to designate a dis-
tribution as a CRD and to elect out of three-year ratable income inclusion.

Taxation of Recontributions

The Notice provides that CRDs that are eligible for tax-free rollover treatment may be recon-
tributed to an eligible retirement plan, and such recontributions will be treated as a trustee-to-
trustee transfer to such plan. The Notice makes it clear, however, that certain CRDs are not
available for recontribution (e.g., a distribution made to a qualified individual as beneficiary).

If a CRD is eligible for tax-free rollover treatment, a qualified individual is permitted at any time in
the three-year period beginning with the year of the distribution, to recontribute any portion not
in excess of the CRD. Recontribution of all or a portion of the CRD lowers the qualified individual's
taxable income for the year of the recontribution. The qualified individual must report the amount
of the recontribution on the Form 8915-E.

The Notice also clarifies the reporting obligations for a qualified individual who recontributes
more than the amount that is otherwise includible in income for a particular tax year by providing
that such excess amounts may be carried forward to subsequent tax years, or carried back to
previous tax years. If a qualified individual carries back income attributable to a CRD, he or she will
be required to file an amended tax return for the prior year or years to report the amount of the
recontribution on Form 8915-E. The following examples illustrate how a qualified individual may
report recontributions of CRDs:
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Example 1: David, who is a qualified individual, receives $75,000 from a 401(k) plan on December
1, 2020 and treats such distribution as a CRD. He elects to use the three-year ratable income
inclusion method for the distribution. David makes one recontribution of $25,000 to the 401(k)
plan on April 10, 2022. He files his income tax return for the 2021 tax year on April 15, 2022. If he
had made no recontributions, David would need to include $25,000 in each of his tax returns for
the 2020, 2021 and the 2022 tax years. However, because he included the $25,000 recontribu-
tion for the 2021 tax year, he should include $25,000 for the 2020 and the 2022 tax years, and SO
in 2021.

Example 2: Emily, who is a qualified individual, receives a distribution of $90,000 from her 401(k)
plan on November 15, 2020 and treats such distribution as a CRD. Emily elects to use the three-
year ratable income inclusion method for the distribution. Without any recontribution, Emily
will include $30,000 in income for the 2020, 2021, and 2022 tax years. Emily then recontrib-
utes $40,000 to her 401(k) plan on November 10, 2021. Emily is permitted to do either of the
following:

Option 1: Emily includes SO in income for the 2021 tax year. She then chooses to carry forward
the remaining $10,000 of the recontribution to the 2022 tax year. For tax year 2022 she will in-
clude $20,000 in income. Her tax return for the 2020 tax year will remain unchanged (i.e., $30,000
is included in income).

Option 2: Emily includes SO in income for the 2021 tax year. Emily chooses to carry back the
excess $10,000 in recontributions to the 2020 tax year, which results in Emily including $20,000
in income for the 2020 tax year (and requires Emily to amend her 2020 tax return). Emily will in-
clude $30,000 in income for the 2022 tax year.

Guidance on CARES Act Plan Loan Relief

In addition to the guidance described above regarding CRDs, the Notice also provides guidance
on the CARES Act loan relief. Under the CARES Act, qualified individuals may obtain a plan loan
in amounts up to the lesser of (i) $100,000 (increased from normal maximum amount of $50,000)
or (ii) 100% (increased from normal maximum amount of 50%) of their plan account balance for
loans initiated during March 27, 2020 through September 23, 2020. In addition, qualified indi-
viduals who take out a loan or who had an existing loan with a repayment date occurring during
March 27, 2020 and December 31, 2020 (the "suspension period”), may have their loan repay-
ment period extended for an additional year.

The Notice clarifies how the loan suspension period is intended to work and provides a safe har-
bor method deemed to satisfy the rules. In order for a plan to qualify for the safe harbor, (i) loan
repayments must resume on January 1, 2021, and (ii) the repayments suspended during the sus-
pension period must be reamortized and added to the principal to be repaid over the remaining
period of the loan (i.e., five years from the date of the loan plus an additional year).

In the Notice, the IRS acknowledges that there may be other methods to administer the loan
suspension and repayment provisions, which are reasonable (although potentially more compli-
cated). In the example provided by the IRS, loan repayments due during the suspension period
are suspended until the one year anniversary of the beginning of the suspension period. For ex-
ample, in a plan with a suspension period beginning April 1, 2020, each repayment that becomes
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due during the suspension period may be delayed to April 1, 2021 (the 1-year anniversary of the
beginning of the suspension period). After originally scheduled repayments for January through
March of 2021 are made, the outstanding balance of the loan as of April 1, 2021, including the
delayed repayments with interest, may be reamortized over a period that is up to 1 year longer
than the original term of the loan.

Plan Amendments

The Notice confirmed that non-governmental plans must be amended by the last day of the first
plan year beginning on or after January 1, 2022 (December 31, 2022 for calendar-year plans), and
that governmental plans as described under Section 414(d) of the Code must be amended by
the last day of the first plan year beginning on or after January 1, 2024 (December 31, 2024 for
calendar year plans). However, the Notice indicated that the deadline may also be extended by
the Secretary of Treasury in future guidance.

If you have any questions regarding Notice 2020-50 or any other matter, please contact us. We
are continuing to monitor all benefits-related developments relating to the COVID-19 pandemic.

I The utility of CRDs for pension plans (including money purchase pension plans) is limited
because pension plans continue to be subject to their distribution rules that prohibit in-service
distributions prior to age 59 %2. However, qualified individuals may treat a distribution from a
pension plan as a CRD for tax purposes if the requirements are met.

EMAIL BRYAN CARD
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