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Special Alert

In response to the COVID-19 pandemic (the 

“Pandemic”), on April 28, 2020, the Employee 

Benefits Security Administration (EBSA) issued 

Disaster Relief Notice 2020-01 (the “Notice”). 

The Notice addresses the following issues as 

impacted by the Pandemic: (i) deadlines for pro-

viding participant disclosures and notices; (ii) procedures for plan fiduciaries to 

authorize loans and distributions, and the timing for adopting amendments 

under the CARES Act; (iii) delays in making deposits of participant contribu-

tions and loan repayments; (iv) failures to provide advance notice of a blackout 

period; (v) extension of certain Form 5500 filing deadlines, and; (6) relaxed 

enforcement of compliance with ERISA’s fiduciary standards. 

Trucker Huss has previously analyzed the effect of the Notice and other guid-

ance on health and welfare plans.1 This article will focus on the impact of the 

Notice on retirement plans and the relief it provides to plan fiduciaries and 

their advisers. 

Participant Disclosures and Notices

The Notice provides relief from the deadlines for issuing disclosures and no-

tices to plan participants that are due during the period from March 1, 2020 
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AND SOPHISTICATED CLIENT 

CHALLENGES. 

With more than 25 attorneys practicing 
solely in employee benefits law, Trucker 
Huss is one of the largest employee 
benefits specialty law firms in the 
country. Our in-depth knowledge 
and breadth of experience on all issues 
confronting employee benefit plans, 
and their sponsors, fiduciaries and 
service providers, translate into real- 
world, practical solutions for our clients. 

A DIVERSE CLIENT BASE. We represent 
some of the country’s largest com
panies and union sponsored and Taft- 
Hartley trust funds. We also represent 
mid-sized and smaller employers, 
benefits consultants and other service 
providers, including law firms,  
accountants and insurance brokers.

PERSONAL ATTENTION AND SERVICE, 
AND A COLLABORATIVE APPROACH. 
Since its founding in 1980, Trucker Huss 
has built its reputation on providing 
accurate, responsive and personal 
service. The Firm has grown in part 
through referrals from our many 
satisfied clients, including other law 
firms with which we often partner on a 
strategic basis to solve client challenges.

NATIONALLY-RECOGNIZED.  
Our attorneys serve as officers and 
governing board members to the 
country’s premier employee benefits 
industry associations, and routinely 
write for their publications and speak  
at their conferences. 
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until 60 days after the announcement of the end of the 

COVID-19 National Emergency (the “Outbreak Period”).2 

The authority for the extended deadline is the CARES Act’s 

amendment to Section 518 of ERISA, which allows the 

DOL to postpone for up to one year any ERISA-mandated 

deadlines in situations where a plan, its fiduciaries, its par-

ticipants and/or beneficiaries are affected by a Presiden-

tially declared disaster or public health emergency. This 

relief applies to notices or disclosures required to be 

provided under Title I of ERISA, and over which the DOL 

has interpretive authority (with limited exceptions),3 such 

as summary plan descriptions, summary material modifi-

cations, and claims and blackout notices.

To qualify for the relief, the plan and the responsible fi-

duciary must “act in good faith and furnish the notice, 

disclosure or document as soon as administratively prac-

ticable under the circumstances.” The Notice explains that 

“[g]ood faith acts include use of electronic alternative 

means of communicating with plan participants and ben-

eficiaries who the plan fiduciary reasonably believes have  

effective access to electronic means of communication, 

including email, text messages, and continuous access 

websites [(e.g., an intranet)].” 

Procedural and Amendment  
Requirements for Plan Loans  
and Distributions

The Notice provides plan fiduciaries with important relief 

when it comes to making CARES Act plan loans and dis-

tributions, and related plan amendments.

Under ERISA, retirement plan loans and distributions must 

be made in accordance with the terms of the plan (that is, 

the plan’s written procedural requirements). The failure of 

plan fiduciaries to strictly follow plan procedures in this 

regard puts them at risk for a fiduciary breach. The Notice 

addresses this issue by providing that deviations from 

plan terms and procedures in making loans and distribu-

tions will not be treated as a failure if:

•	 The failure is due solely to the Pandemic;

•	 The plan administrator makes a “good faith, diligent 

	 effort under the circumstances” to follow the plan 

requirements; and

•	 The plan administrator makes a “reasonable attempt 

to correct” procedural deficiencies (e.g., putting 

together any missing documentation), as soon as 

“administratively practicable.” 

It is important to note that this relief is limited to those 

procedural requirements that fall within the interpretive 

jurisdiction of the DOL; therefore, it does not extend to 

requirements that fall within the jurisdiction of the IRS, 

such as the need for spousal consent for loans and distri-

butions.

Under the CARES Act, plans are permitted to make par

ticipant loans to certain qualified individuals in an amount 

up to $100,000 and up to 100% of the participant’s vested 

accrued benefit. This is an increase from the normal limits 

of $50,000 and up to 50% of the vested accrued benefit. 

The CARES Act also permits the extension of loan repay-

ments for up to one year, provided the loan is properly 

re-amortized. Under normal rules, a participant loan is 

considered a prohibited transaction under ERISA and  

the Internal Revenue Code (the “Code”) if the loan is not, 

among other requirements, made available to all partici-

pants on a “reasonably equivalent basis,” in accordance 

with specific provisions set forth in the plan document (or 

a loan policy incorporated by reference into the plan doc-

ument), and “adequately secured.” And, under ERISA, plan 

fiduciaries are subject to fiduciary breach claims by the 

DOL if plan loans are not made in accordance with these 

requirements.

The Notice provides relief with respect to the reasonably 

equivalent basis and adequate security requirements, by 

confirming that a participant loan made in accordance with 

the CARES Act’s greater limits and extended repayment 

period will not be considered a prohibited transaction 

and/or fiduciary breach. In addition, the Notice confirms 

that if a plan is amended to provide for CARES Act loans, 

it will be considered to have operated in accordance with 

its written terms, notwithstanding a delay in amending 

the plan in this regard. Specifically, and consistent with 

relief previously provided by the IRS, the Notice provides 

that the amendment to provide for the greater loan limits 



Trucker  Huss Benefits Report	 Page 3 

Copyright © 2020 Trucker Huss. All rights reserved. This newsletter is published as an information source for our clients and colleagues. The articles appearing in 

it are current as of the date which appears at the end of each article, are general in nature and are not the substitute for legal advice or opinion in a particular case.

C E L E B R AT I N G  F O R T Y  Y E A R S  O F  E XC E L L E N C E   1 9 8 0  –  2 0 2 0

that such notice is not possible because of events beyond 

their control. 

The Notice provides relief from the blackout rules in two 

ways. First, it clarifies that the extension of time under ERISA 

Section 518 for good faith delays in providing participant 

notices due to a declared national emergency applies to 

these blackout notices. And second, the Notice provides 

that plan administrators are not required to make a written 

determination regarding their inability to give advanced 

notice of the blackout, because a pandemic is, by defini-

tion, an event beyond the administrator’s control.

The Form 5500 Filing Deadline

Pursuant to IRS Notice 2020-23, the due date to file forms 

5500 that were originally due between April 1 and July 14, 

2020 was extended to July 15, 2020. The Notice does not 

further extend this deadline. It does, however, provide the 

same relief for Form M-1 filings, which are required for 

multiple employer welfare arrangements (MEWAs). The 

Notice also confirms that the IRS filing extensions for Form 

5500 are acceptable to the DOL, while indicating that ad-

ditional extensions will be considered as appropriate.

General Fiduciary Compliance 

The Notice specifically acknowledges that the Pandemic 

may cause problems for plan participants and beneficia-

ries, as well as difficulties for plans and service providers 

in complying with ERISA requirements. The DOL states 

that the “guiding principle for plans must be to act rea-

sonably, prudently, and in the interest of the covered 

workers and their families.” And, the Notice directs fidu-

ciaries to “make reasonable accommodations to prevent 

the loss of benefits or undue delay in benefits payments . . .  

to minimize the possibility of individuals losing benefits 

because of a failure to comply with pre-established time-

frames.”

The DOL also indicates that its approach during the Pan-

demic will be to emphasize compliance assistance and 

grace periods, and “other relief where appropriate.” 

and extended repayment period will be considered timely 

if it is adopted by the last day of the plan year beginning 

on or after January 1, 2022.

Deadlines Regarding Participant  
Contributions and Loan Repayments

The Notice provides fiduciaries some relief from the 

strict rules that apply to the deadline for depositing par-

ticipant contributions and loan repayments into a plan’s 

trust. The normal rule is that such amounts must be for-

warded to the trust as soon as reasonably possible. The 

DOL describes the deadline as the earliest date on which 

the funds can be “reasonably segregated” from the em-

ployer’s assets. Failure to deposit these funds timely may 

result in fiduciary breaches and are deemed prohibited 

transactions under both ERISA and the Code.

The Notice provides that it will not take enforcement 

action against plan fiduciaries for delayed deposits of 

participant contributions and loan repayments that occur 

during the Outbreak Period if such delay is temporary and 

solely attributable to the Pandemic—provided plan spon-

sors and fiduciaries act “reasonably, prudently, and in the 

interest of employees to comply as soon as administra-

tively practicable under the circumstances.”

It should be noted that the Notice does not provide relief 

from IRS enforcement of the Code’s provisions applicable 

to the timely deposit of participant contributions and loan 

repayments. Therefore, there remains the potential for a 

prohibited transaction under the Code in this circum-

stance, for with the IRS can assess excise tax penalties.

Blackout Notices

Under ERISA, a blackout is a period of time during which 

plan participants will be temporarily unable to exercise 

their rights under the plan to make investment changes, 

take out loans or receive distributions (a “blackout period”). 

ERISA requires the plan administrator of any individual 

account plan (e.g., 401(k) plans) to give 30 days’ advance 

written notice of a blackout period to participants and 

beneficiaries. Administrators do not have to provide ad-

vance notice when they make a written determination 
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Conclusion

The Notice recognizes that plan and fiduciary compli-

ance with ERISA during the Pandemic is a challenge, and 

strict compliance with the normal rules and standards will 

not always be achievable. The Notice, therefore, grants 

much needed relief to plans and fiduciaries that act in 

good faith and with reasonable diligence under the rele-

vant circumstances.

While the Notice delays a number of retirement plan 

deadlines and relaxes certain plan procedures, and related 

DOL enforcement policies, plan fiduciaries must under-

stand that the relief is limited in time and scope. Specifi-

cally, the relief is limited to the Outbreak Period and it is 

available only where the plan and plan fiduciaries have 

acted reasonably and in good faith. This highlights the 

need for plan fiduciaries to continue to do the best they 

can to operate plans in accordance with their terms and 

normal procedures, pursuant to law. To this end, plan 

committees should continue to meet on a regular basis, 

and by phone and/or video conference as may be neces-

sary. Participant notices and disclosures should be pre-

pared and delivered as timely as reasonably possible. 

Similarly, loan and distribution applications, and benefit 

claims, should be processed without unnecessary delay.

Yes, through issuance of the Notice the DOL has recog-

nized that these are unprecedented times, and noncom-

pliance may be unavoidable in certain circumstances. 

However, the relief being afforded is far from a “free pass” 

on fiduciary compliance during the Pandemic.

1   See Elizabeth Loh, COBRA, HIPAA Special Enrollment, Claims and Appeals, and ERISA Notice Related Deadlines Extended, 
TRUCKER HUSS APC (May 2020).

2  The COVID-19 National Emergency was declared pursuant to the National Emergencies Act. The activation of the powers of the 
National Emergencies Act ends when either the President expressly terminates the emergency, or does not renew the emergency 
annually. The national emergency will also end if both houses of Congress pass a joint resolution terminating the emergency. 

3  See Loh, supra note 1. The DOL and the Department of the Treasury issued a joint notice regarding when notice of an adverse 
benefit decision or appeal must be made. This Joint Notice requires ERISA plans to disregard the Outbreak Period when determining 
the date an individual must file a claim for benefits, or the date when a claimant must file an appeal.
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