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BENEFITS REPORT

The Drought Is Over:
Recent Legislation
Affecting Retirement
Plans

BENJAMIN F. SPATER
AND SUSAN QUINTANAR

MAY, 2018

New legislation provides several significant
modifications affecting retirement plans,
effectively eliminating the legislative drought
experienced in recent years.

Bipartisan Budget Act of 2018
(the “Act”)

Hardship Withdrawals

Effective for plan years beginning after December 31, 2018, the Act liberalizes
the hardship withdrawals provisions for plans that include “cash or deferred
arrangements.”

e Elimination of the six-month prohibition on contributions. The Act
removes the six-month suspension period on elective deferrals (and
employee contributions) following receipt of a hardship withdrawal.
Because the Act modified Treas. Reg. 1.401(k)-1(d)(3)(iv)(E), this change
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affects only the determination of whether a hard-
ship distribution satisfies a deemed “immediate and
heavy financial need” under the safe harbor test.
Code section 403(b) plans are also affected by this
change with respect to hardship withdrawals be-
cause the Treas. Regs. under Code section 403(b)
incorporate the 401(k) regulations by reference. The
Code section 401(k) regulations will be updated to
reflect this modification no later than one year after
enactment of the Act (on February 9, 2019). Pre-
sumably, plans will need to be amended to reflect
this modification by December 31, 2020. But stay
tuned for additional guidance in upcoming newslet-
ters regarding updated deadlines.

Elimination of Requirement to Obtain Any Avail-
able Loans. Participants requesting a hardship with-
drawal will no longer be required to take any avail-
able loan under the plan to be eligible to receive a
hardship withdrawal. Because the Act added a new
section (14) to Code section 401(k) to address this
change, the modification presumably affects the
determination of whether a hardship distribution
satisfies a financial need under both the facts and
circumstances and the safe harbor tests. Under the
facts and circumstances test, the requirement that
participants must exhaust all commercially avail-
able loans appears to be continuing.

e Amount Available for Withdrawal (Inclusion of

QNECS/ QMACs and earnings). The Act now per-
mits qualified nonelective contributions (QNECs)
and qualified matching contributions (QMACs) to
be withdrawn in the event of a hardship. In addition,
earnings on these contributions (including elective
deferrals) will also be permitted to be withdrawn.

Comments on the Modifications
Made to Hardship Withdrawals

e Elimination of Suspension Period. For those em-

ployers who endorsed the suspension period, we
believe it is unlikely that 401(k) suspensions could
be maintained following the effective date of the
new legislation without violating either the nondis-
criminatory coverage or nondiscriminatory benefit
requirement, or both. Furthermore, even though

the six-month suspension of deferrals has been
eliminated from the safe-harbor standard for deter-
mining whether withdrawals are necessary to satisfy
a deemed “immediate and heavy financial need,” a
participant’s voluntary cessation of deferrals would
be a favorable factor in satisfying the financial need
requirement under the facts and circumstances test.

e Inclusion of QNECs and QMACs and Earnings. We
believe these sources are available for all hardship
withdrawals, regardless of when these amounts
were contributed or earned. Nonetheless, we antici-
pate that guidance by the Internal Revenue Service
(IRS) will confirm this position.

e Documentation Demonstrating Compliance. With
the relaxation of the hardship withdrawals require-
ments and the inclusion of additional sources to
fund hardship withdrawals, it is conceivable that
plan sponsors may need to administer a higher vol-
ume of hardship withdrawals. Accordingly, it be-
comes even more important to ensure procedures
are in place for verifying a participant’s eligibility for
a hardship withdrawal. As a reminder, while a plan
sponsor may rely on a third-party administrator for
assistance in administering hardship withdrawals,
the plan sponsor is ultimately responsible for the
verification of hardship requests and for determin-
ing whether such withdrawals are made only in ac-
cordance with the terms of the plan and current
law. As a result, it is vital that a plan sponsor retain
sufficient records (including participant summaries,
where applicable) verifying eligibility for hardship
withdrawals. In the event of an audit, an IRS exam-
iner will still require documentation demonstrating
compliance in this regard. Failure to maintain these
records is treated as a qualification failure by the
IRS. Therefore, diligent procedures for compliance
remain essential, especially due to the increased
availability of such withdrawals for plan participants.

Individuals Held Harmless on Wrongful Levy
on Retirement Plans

Effective for tax years beginning after December 31, 2017,
if plan benefits are returned to an individual by the IRS
because they were wrongfully levied, the individual may
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re-contribute such amounts (with interest) to the plan,
thereby restoring the benefits’ tax-deferred status. For
this purpose, the term “plan” refers to a qualified retire-
ment plan, 403(b) plan, governmental 457(b) plan or an
individual retirement account (IRA). The contribution must
be made no later than the due date (without extension) for
filing the individual's tax return for the year in which the
IRS returns the wrongfully levied monies. Additionally, the
terms of the plan must provide for the return of the monies.

California Wildfires

For individuals who sustained an economic loss as a re-
sult of the 2017 California wildfires, the Act modifies plan
provisions to assist in their recovery.

1. Qualified Wildfire Distributions. Distributions made
to affected individuals from retirement plans (i.e., a
qualified retirement plan, 403(b) plan, governmental
457(b) plan or an IRA) may be eligible for special tax
treatment if they satisfy the conditions applicable to
“qualified wildfire distributions.” “Qualified wildfire
distributions” are amounts eligible to be withdrawn
for the period beginning October 8, 2017, through
December 31, 2018, that are paid to individuals: (i)
whose principal residence was located in the Califor-
nia wildfire disaster area at any time during the period
from October 8, 2017, through December 31, 2017;
and (i) who sustained an economic loss due to the
wildfires. Such distributions made during this period
are limited to $100,000, including all plans in which
the individual participates that are maintained by the
same employer.

For participants who take such distributions, tax relief
includes the following provisions:

e The elimination of the 10% early withdrawal penalty
and the mandatory withholding requirement (20%)
otherwise applicable for eligible rollover distribu-
tions;

e The ability to repay the distribution at any time
during the three-year period, beginning with the
year of distribution, to any plan that accepts
rollover contributions. Because the repayment will
be treated as a rollover contribution, the distribu-
tion will not be includable as income; and

e If the individual does not repay the distribution,
the includable income from the distribution will
be spread over a three-year period beginning with
the year of the distribution, unless the individual
elects otherwise.

These distributions will not be subject to the direct
rollover and special tax notice requirements otherwise
applicable to eligible rollover distributions, or the
distribution restrictions applicable under Code section
401(k)(2)(B)(i), including the related restrictions under
Code sections 403(b)(7)(A)(ii) and 403(b)(11), (i.e.,
where amounts may not be distributable to partici-
pants earlier than (i) severance from employment,
death or disability, (i) the attainment of age 59 1/2,
(iii) after incurring a financial hardship, (iv) when
individuals who have been called to active duty may
receive qualified reservist distributions, or (v) with
respect to 401(k) plans, the termination of the plan
without the establishment or maintenance of another
defined contribution plan, other than an employee
stock ownership plan (ESOP)). In addition, these
distributions will not be subject to those distribution
restrictions applicable under Code section 457(d)(1)(A).

Plan amendments to incorporate these California
“qualified wildfire distributions” provisions must be
made on or before the last day of the first plan year
beginning after December 31, 2018 (or, for govern-
mental plans, the last day of the first plan year begin-
ning after December 31, 2020).

A number of questions still remain as to how some of
these provisions will function in actual operation (i.e.,
how participants will verify their eligibility concerning
the location of their principal residence, as well as
proof of their economic loss, and under what cir-
cumstances amended tax returns may be necessary
to report the income on these distributions). Hope-
fully, future guidance will help resolve these issues.

. Participant Loans. The Act grants special tax treat-

ment on participant loans made to certain individuals
who were affected by the wildfires. These individuals
are those (i) whose principal residence was located

in the California wildfire disaster area at any time
during the period from October 8, 2017, to December
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31, 2017, and (ii) who suffered an economic loss as a
result of the wildfires.

e Increased Limit. For a limited period, such affected
individuals may borrow funds from their retirement
plans in excess of current limits: the lesser of 100%
of the vested plan benefit or $100,000 (increased
from 50% and $50,000, respectively). The adjusted
loan threshold is available during the period
beginning February 9, 2018, through December
31, 2018.

e Participant Loan Repayments. The Act includes
a one-year grace period on the repayment of
participant loans for these affected individuals. If
such individuals had any participant loan outstand-
ing at any time on or after October 8, 2017, any
repayments due on that loan during the period
beginning October 8, 2017, through December
31, 2018, can be delayed for one year. For those
individuals who take advantage of this delay, their
remaining loan repayments can be re-amortized.
For repayments made during this period, the
five-year maximum loan repayment period under
Code section 72(p)(2)(B) is disregarded.

3. Repayment of Hardship Withdrawals Made for
Home Purchases. Participants who received hardship
withdrawals for the purchase or the construction of
their principal residence during the period beginning
April 1, 2017, through January 14, 2018, may elect to
contribute those funds back into a retirement plan.
To qualify, the home must have been located within
the California wildfire disaster area and its purchase
(or construction) must have been discontinued due
to the wildfires. First-time homebuyers who made
withdrawals from their IRAs during the same period
are also able to take advantage of this relief if they
satisfy the same requirements applicable for the
repayment of hardship withdrawals. Such repayments
may be made through June 30, 2018.

Solvency of Multiemployer Pension Plans and
Pension Benefit Guaranty Corporation

The Act also provides for the formation of a committee to

improve the solvency of multiemployer pension plans
and the Pension Benefit Guaranty Corporation (PBGC).
Composed of 16 members (8 members from the House
of Representatives and 8 members from the Senate), the
committee was required to be bipartisan and was re-
quired to hold its first meeting no later than March 11,
2018. At that time, the committee was required to begin
preparing a report listing their findings and recommen-
dations on how to increase the stability of both multi-
employer pension plans and the PBGC. By November 30,
2018, the committee must vote on the proposed legisla-
tive language they have drafted in connection with their
findings. The text of the committee’s report and the pro-
posed legislative language will be made available to the
public (in electronic form) at least 24 hours prior to its
consideration before the committee. If at least five Re-
publican and five Democratic committee members ap-
prove the legislative language, it will be presented to the
Senate for consideration on an expedited basis.

Tax Cuts and Jobs Act (the “Tax Cut Act”)

Other retirement plan changes were made in connection
with the Tax Cuts Act:

Personal Casualty Losses and
Hardship Withdrawals

The Tax Cuts Act modified Code section 165(h) to permit
personal casualty deductions to be taken only for losses
attributable to federally declared disaster areas for tax
years 2018 through 2025. For 401(k) plan sponsors rely-
ing on the safe harbor to determine whether an event
satisfies a deemed “immediate and financial need,” the
Treas. Regs. incorporate Code section 165 by reference
with respect to “expenses for the repair of damages to the
employee’s principal residence.” As a result, the Tax Cuts
Act indirectly limits such hardship withdrawals by making
them available only for casualty losses occurring within a
federally declared disaster area after December 31, 2017.
Until further guidance is issued by the IRS, plan sponsors
relying on the safe harbor now need to determine how to
handle hardship withdrawal requests related to casualty
damage affecting principal residences outside of feder-
ally declared disaster areas.
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Rollovers of Participant Loan Offset Amounts

The deadline for rolling over plan loan offset amounts is
now the filing due date (including extensions) for a par-
ticipant's tax return, based on the year in which the offset
is treated as distributed from a "qualified employer plan.”
For this purpose, a "qualified employer plan” is a qualified
plan under Code sections 401(a), 403(b) or governmental
457(b) plans. Prior to the Tax Cuts Act, the deadline to roll
over the offset amount under Code section 402(c) was
the 60th day after the loan offset occurred. This modifi-
cation applies only for plan loan offset amounts treated
as distributed by reason of a participant’s severance from
employment or the termination of the employer’s plan.
This provision is applicable for plan loan offset amounts

treated as distributed in taxable years beginning after
December 31, 2017. Because the offset amount is treated
as a distribution, the liberalization of the rollover period
gives participants more time to find funds equal to the
amount of the offset to roll over into another qualifying
plan or IRA, thereby deferring the taxation on the amount.

As a result of the recent legislative modifications, it is
advisable to review your plans to determine whether
amendments or procedural modifications are necessary
to maintain compliance. Given the nature of some of the
changes, we anticipate announcements to be issued by
the IRS for further clarification. Stay tuned for more de-
velopments as guidance unfolds.

IRS Issues FAQs Clarifying New
Employer Tax Credit for Paid
Family and Medical Leave

JENNIFER D. TRUONG

MAY, 2018

In December 2017, the Tax Cuts and Jobs Act (the “Act”) created a federal tax credit for

certain employers offering paid family and medical leave in 2018 and 2019. After much an-
ticipation, the IRS finally posted a set of FAQs on April 9, 2018, clarifying the new tax credit.

Background

Section 13403 of the Act added the paid family and med-
ical leave credit as a new general business credit under
Internal Revenue Code (the “Code”) section 38. However,
the credit is a temporary addition to the tax code be-
cause it only applies to paid leave provided January 1,

2018 through December 31, 2019. Generally, an eligible
employer may claim the tax credit based on wages
paid to qualifying employees on leave for any of the
purposes listed under the Family and Medical Leave
Act (FMLA), provided that certain conditions are met.
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Reviewing the FAQs

To claim the credit, an “eligible employer” must have a
written leave policy that:

1. Provides at least two weeks of paid family and
medical leave annually to all full-time qualifying
employees (the duration of the paid family and
medical leave may be prorated for part-time
qualifying employees);

2. Pays qualifying employees at least 50% of their
normal wages; and

3. Ensures that the employer will not interfere with,
restrain, or deny any rights provided under the
policy, or discriminate against any individuals.

A "qualifying employee” is any employee under the Fair
Labor Standards Act who has been employed by the
employer for at least one year and who did not have
compensation above a certain amount in the prior year.
To claim the credit for paid family and medical leave in
2018, the qualifying employee cannot earn more than
$72,000 in 2017.

For purposes of qualifying for the credit, “family and
medical leave” means leave that is taken by a qualifying
employee for one or more of the following reasons:

1. Birth of the employee’s child and to care for
the child;

2. Placement of a child with the employee for
adoption or foster care;

3. To care for the employee’s spouse, child, or
parent who has a serious health condition;

4. A serious health condition that makes the
employee unable to perform the functions
of his or her position;

5. Any qualifying exigency due to an employee'’s
spouse, child, or parent being on covered active
duty (or having been notified of an impending
call or order to covered active duty) in the
Armed Forces;

6. To care for a service member who is the
employee’s spouse, child, parent, or next of kin.

Any paid vacation leave, personal leave, or leave that is
not for one of the purposes described above is not con-
sidered “family and medical leave.” Further, any leave that
is paid by a state or local government or paid in compli-
ance with state or local law may not be taken into account
for the credit. This seems to mean that an employer that
pays more than the amount required by any applicable
state or local law may claim a credit for the excess
amount.

The credit is calculated as a percentage of the wages paid
to a qualifying employee while on family and medical
leave (up to twelve weeks of leave per taxable year). For
example, the percentage begins at 12.5% for paid family
and medical leave that is 50% of the qualifying employee’s
normal wages. If the employer provides more than 50%
of the employee’s normal wages, the rate increases by
0.25% for each percentage that exceeds the 50% wage
minimum (up to 25%).

One of the clarifications provided by the FAQs is that the
employer must reduce its deduction for wages or salaries
paid or incurred by the amount of the paid family and
medical leave credit. The paid family and medical leave
credit cannot be based on any wages that have been taken
into account for purposes of determining any other gen-
eral credit (no double-dipping).

The FAQs state that employers can expect the IRS to pro-
vide additional information about the credit requirements
in the future, such as clarifying when the written policy
must be in place, determining whether an employee has
been employed for at least one year, and the impact of
state and local leave mandates.
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FIRM NEWS

From March 25 to 28, Trucker Huss was a sponsor at the
University Conference Services (UCS) Mid-Sized Retire-
ment & Healthcare Plan Management Conference in San
Francisco entitled, Bridging the Gap: Strategies for Plan
Compliance and Cost Containment.

The following Trucker Huss attorneys also presented work-
shops during the conference:
e March 26: Adrine Adjemian and Benjamin Spater
presented Save Your Retirement Plan Now!
e March 27: Jahiz Agard and Gisue Mehdi presented
Best Practices for Healthcare Plan Compliance
* March 28: Marc Fosse presented Nonqualified
Deferred Compensation Plans Best Practices.

On April 9, Joseph C. Faucher was a panelist at the
Employee Benefits Spring Update, Including Tax Reform
in Washington DC, presented by the ABA JCEB. Joe's
panel was entitled, "Hot Topics” in ERISA Litlgation.

On April 10, Marc Fosse conducted a Strafford Live Webi-
nar entitled, Mastering IRC 457(f): Guidance for ERISA
Counsel in Structuring Deferred Compensation Plans for
Nonprofit Entities.

On April 19, Marc Fosse moderated the San Francisco
Chapter Meeting of the WP&BC in a discussion on cur-
rent trends that affect all aspects of the retirement plan
industry entitled, “Ask the Retirement Experts.”

On April 24, Marc Fosse and Adrine Adjemian presented
a webinar entitled, What Employers Need to Know About
the Tax Cuts and Jobs Act: Tax Reform Provisions Impact-
ing Employer-Provided Compensation and Benefits.

On May 15, Benjamin Spater and Robert Gower will be
panelists in a webinar hosted by Strafford Publications
entitled, Managing Missing Plan Participants: New [IRS
Guidance on Required Minimum Distributions for 401(k),
403(b) and Other Qualified Plans. Ben and Robert will
discuss the rules surrounding required minimum distribu-
tions as well as recent guidance regarding prudent steps
to locate missing participants.

On May 22, Kevin Nolt will be a panelist at the Employee
Benefit Plans Annual Audit Conference presented by Cal-
CPA Education Foundation conferences in San Francisco.
Kevin will discuss Common Pitfalls by Plan Type: DC,
ESOPs and DB and will also be a panelist at the Ask the
Experts Session.

On May 29, Callan Carter and Serena Aisenman will
present a live BLR Webinar entitled, Social Security &
Medicare: How to Comply with Medicare Reporting Re-
quirements and Effectively Communicate with Retirement /
Social Security-Eligible Employees.

1:30 - 3 p.m. (EDT) / 10:30 a.m. — 12 p.m. (PDT)

The Trucker + Huss Benefits Report is published monthly to provide our clients and friends with information on recent legal

developments and other current issues in employee benefits. Back issues of Benefits Report are posted on the Trucker + Huss

web site (www.truckerhuss.com).

Editor: Shannon Oliver, soliver @ truckerhuss.com

In response to new IRS rules of practice, we inform you that any federal tax information contained in this writing cannot be used

for the purpose of avoiding tax-related penalties or promoting, marketing or recommending to another party any tax-related matters

in this Benefits Report.
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