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TO SOLVE THE MOST COMPLEX  

OR STRAIGHTFORWARD  

CLIENT CHALLENGES.  

With more than 25 attorneys practicing 
solely in employee benefits law, Trucker 
Huss is the largest employee benefits 
spe cialty law firm on the West Coast. 
Our in-depth knowledge and breadth 
of experience on all issues confronting 
benefit plans, plan sponsors and plan 
fiduciaries translates into real-world, 
practical solutions for our clients. 

A DIVERSE CLIENT BASE.  We represent 
some of the country’s largest com-
panies and union sponsored and Taft- 
Hartley trust funds.  We also rep resent 
mid-sized and smaller employers, 
benefits consultants and other service 
providers, including law firms,  
accountants and insurance brokers.

PERSONAL ATTENTION AND SERVICE, 
AND A COLLABORATIVE APPROACH.  
Since its founding in 1980, Trucker Huss 
has built its reputation on providing 
accurate, responsive and personal 
service. The Firm has grown in part 
through referrals from our many 
satisfied clients, including other law 
firms with which we often partner on a 
strategic basis to solve client challenges.

NATIONALLY-RECOGNIZED.   
Our attorneys serve as officers and 
governing board members to the 
country’s premier employee benefits 
industry associations, and routinely 
write for their publications and speak  
at their conferences.

Copyright © 2017 Trucker Huss. All rights reserved. This newsletter is published as an information source 

for our clients and colleagues. The articles appearing in it are current as of the date which appears at the end 

of each article, are general in nature and are not the substitute for legal advice or opinion in a particular case.

A  P R O F E S S I O N A L  C O R P O R AT I O N

E R I S A  A N D  E M P L O Y E E
B E N E F I T S  AT T O R N E Y S

One Embarcadero Center, 12th Floor 
San Francisco, California 94111-3617
Tel: (415) 788-3111   
Fax: (415) 421-2017 
Email:  info@truckerhuss.com

633 West 5th Street, 26th Floor
Los Angeles, California 90071-2053
Tel: (213) 537-1016 
Fax: (213) 537-1020

www.truckerhuss.com

Special Alert

The November 14, 2017, markup of the Tax Cuts and Jobs Act (the “Act”) 

released by the Chairman of the Senate Finance Committee deletes section 

III.H.1 of the November 9th Senate proposal. That section would have re-

placed section 409A of the Internal Revenue Code (the “Code”) with Code 

section 409B. Adoption of Code section 409B would have literally been the 

end of elective nonqualified deferred compensation plans. The new Code 

section also would have made nonstatutory stock options taxable at vesting 

instead of at exercise, which would have severely impeded the usefulness of 

stock options as long-term incentive compensation. In addition, the prior 

Senate proposal would have deleted Code sections 457(b) and (f) with re-

spect to compensation earned after December 31, 2017. Nonprofit entities 

will be pleased that they can still offer 457(b) plans to their executives. It ap-

pears support for overhauling the rules relating to nonqualified deferred 

compensation is losing steam. Hopefully, we will not see these proposals 

again, and employers can proceed with regular annual stock option grants 

and open enrollment deferral elections under their nonqualified deferred 

compensation plans without worrying that those programs will no longer be 

viable in the new year.

UPDATE: Latest  
Senate Markup of the 
“Tax Cuts and Jobs Act” 
Strikes Provisions that  
Would Have Drastically 
Changed Nonqualified 
Deferred Compensation 
Arrangements, While Retaining Revisions 
to 162(m) Limits on Executive Pay

J. MARC FOSSE
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At the same time, the latest markup of the Act by the 

Senate did not remove the provisions changing Code 

section 162(m). Those changes delete the exception for 

performance-based and commission-based compensa-

tion from the $1,000,000 compensation deduction limita-

tion for top executives at public companies, and impose 

a 20% penalty on income paid to top executives at non-

profit entities. In contrast, these provisions have been 

struck from the House bill. If these provisions are adopted 

solely in the Senate bill, then the Senate and the House 

would need to negotiate whether the revisions to Code 

section 162(m) would be included in the final bill sent  

to the President. For a full discussion of the Senate pro-

posals regarding nonqualified deferred compensation, 

stock options and Code section 162(m), please see our 

Special Alert sent November 13, 2017.

We will continue to monitor developments regarding the 

Act and advise you of any important updates that may 

impact executive compensation programs.
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The Trucker  Huss Benefits Report is published monthly to provide our clients and friends with information on recent legal  

developments and other current issues in employee benefits. Back issues of Benefits Report are posted on the Trucker  Huss  

web site (www.truckerhuss.com).  

Editor:  Shannon Oliver, soliver @ truckerhuss.com

In response to new IRS rules of practice, we inform you that any federal tax information contained in this writing cannot be used  

for the purpose of avoiding tax-related penalties or promoting, marketing or recommending to another party any tax-related matters  

in this Benefits Report. 

http://www.truckerhuss.com/wp-content/uploads/2017/11/20171113_special_alert.pdf
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