
Benefits Report

  

  
   

  

   
   

   

IRS Issues New Draft Forms  
and Instructions for ACA-Required 
Reporting in 2016 

MARY POWELL AND  

ERIC SCHILLINGER

On August 7, 2015, the IRS issued new draft forms and 
instructions to be used by certain health-coverage pro-
viders and employers who are required by the Patient 
Protection and Affordable Care Act (the “ACA”) to report 
health coverage offered and provided in the prior calen-
dar year on an annual basis beginning 2016 for coverage 
offered in 2015. These ACA-reporting requirements are 
contained in Internal Revenue Code (“Code”) Section 
6055 which applies to providers of “minimum essential 
coverage” (such as health insurance issuers and spon-
sors of self-insured group health plans, like multiemploy-
er trusts), and Section 6056 which applies to employers 

with 50 or more full-time employees, taking into account part-time employees 
(“applicable large employers” or “ALEs”). Some of the significant changes to the 
prior versions of the draft forms and instructions (described in more detail below) 
include:

•	Guidance	on	how	ALEs	should	report	offers	of	COBRA	continuation	coverage	
under Code Section 6056;

•	An	explanation	of	the	newly-increased	penalties	for	ALEs	and	providers	of	
minimum essential coverage who fail to satisfy their reporting requirements;  
and

•	New	guidance	for	reporting	under	Code	Section	6056	for	ALEs	who	contribute	
to multiemployer health plans.

See our May 2015 article for a description of the prior versions of the above reporting 
forms and instructions, which were issued for optional reporting in 2015 (required in 
2016) of coverage offered or provided in 2014. 
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those ALEs to report non-full-time employees on Part 
III of Form 1095-C. However, we note that the draft 
instructions for Forms 1094-C/1095-C, perhaps 
unintentionally, have not been updated to include the 
same	flexibility.	

Forms 1094-C/1095-C — Reporting by ALEs

The newly-issued documents also include the draft Form 
1095-C (“Employer-Provided Health Insurance Offer and 
Coverage”) and instructions to the Forms 1094-C/1095-C. 
(The 2015 draft Form 1094-C, a transmittal form for the 
individual Forms 1095-C, was issued in June 2015.) Forms 
1094-C and 1095-C are used by ALEs who are required 
under Section 6056 of the Code to report on the coverage 
offered to full-time employees in the prior calendar year. 
ALEs who sponsor self-insured health plans (considered 
providers of minimum essential coverage) will also use the 
Form 1095-C (Part III) to report the information required by 
Code	Section	6055,	rather	than	using	the	Form	1095-B.	
The information reported by an ALE allows the IRS to de-
termine: (1) whether the ALE offered certain health cover-
age	to	its	full	time	employees	and	the	extent	to	which	the	
ALE	may	be	subject	to	any	tax	penalties	under	the	ACA’s	
Employer Shared Responsibility Rules contained in Code 
Section 4980H (also referred to as the “Employer Man-
date” of the “Pay-or-Play Rules”); and (2) whether any of 
the	ALE’s	employees	are	eligible	for	a	premium	tax	credit	
to use in purchasing individual coverage on the health 
insurance	 exchanges.	 Substantive	 changes	 to	 the	 prior	
instructions include:

• Clarification of the 98% Offer Method (Form 
1094-C).  The 98% Offer Method allows an “ALE 
Member” (a single entity that is an ALE, or an entity 
that is part of a controlled group that is determined to 
be an ALE) to use simplified reporting on the Form 
1094-C (the employer is not required to complete the 
“Full-Time Employee Count” in Part III, column (b)) if 
the employer satisfies certain requirements. In a wel-
come clarification, the draft instructions finally address 
how	employees	in	a	Limited	Non-Assessment	Period	
should be treated to determine if this reporting method 
is even available. The instructions state that employees 
in	a	Limited	Non-Assessment	Period	need	not	be	taken	
into account for the employer to take advantage of the 
98% Offer Method, provided the employer certifies that 
it offered, affordable health coverage providing mini-
mum value to at least 98% of its employees for whom it 

Forms 1094-B/1095-B — Reporting by  
Providers of Minimum Essential Coverage

Among the newly-issued documents are the draft Form 
1095-B	(“Health	Coverage”)	and	instructions	to	the	Forms	
1094-B/1095-B.	(The	2015	draft	Form	1094-B,	a	transmit-
tal	 form	 for	 the	 individual	 Form	 1095-B,	 was	 issued	 in	
June	2015.)	Forms	1094-B	and	1095-B	are	used	by	pro-
viders of minimum essential coverage who are required to 
report under Section 6055 of the Code on health coverage 
provided in the prior calendar year, and furnish related 
statements to covered individuals. The information report-
ed	on	 the	Forms	1094-B	and	1095-B	allows	 the	 IRS	 to	
determine	 whether	 an	 individual	 owes	 a	 tax	 penalty	 for	
failing to obtain certain health coverage required by the 
ACA’s	 Individual	 Shared	 Responsibility	 Rules	 (also	 re-
ferred to as the “Individual Mandate”). The draft Form 
1094-B/1095-B	 instructions	 include	 several	 substantive	
changes, such as: 

• No Reporting Required for Certain Supple-
mental Coverage.  Final IRS regulations provide 
that Code Section 6055 reporting is not required for 
minimum essential coverage that supplements other 
minimum essential coverage if: (1) both coverages 
have the same plan sponsor, (2) the supplemental 
coverage supplements government-sponsored cover-
age (e.g. Medicare) or (3) for individuals who do not 
enroll in the supplemental coverage. The draft instruc-
tions clarify that coverages do not have the same plan 
sponsor	for	purposes	of	this	exception	(i.e., separate 
reporting is required) if those coverages are not report-
ed	by	the	same	entity.	For	example,	an	employer	who	
maintains an insured group health plan and a self-
insured health reimbursement arrangement (“HRA”) 
covering the same employees would trigger two 
separate	Forms	1094-B/1095-B.	The	insurer	would	
separately report the coverage it provides, while the 
employer would be required to report the coverage 
provided through the HRA.  

• Reporting Coverage of Non-Full-Time  
Employees.  The draft instructions provide that ALEs 
who sponsor self-insured health plans (and therefore 
are required to report under both Code Sections 6055 
and 6056) may report coverage of individuals who are 
not full-time employees during any month of the year 
using	either	the	Form	1095-B	or	Part	III	of	the	Form	
1095-C. The prior version of the instructions required 

http://www.irs.gov/pub/irs-dft/f1095c--dft.pdf
http://www.irs.gov/pub/irs-dft/i109495c--dft.pdf
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employee (e.g., because of a reduction in hours) in the 
same manner and using the same code as an offer of that 
type of coverage to any other active employee.

• Determining Monthly Cost to Employee (Form 
1095-C). 	For	purposes	of	reporting	the	employee’s	
monthly share of the lowest cost self-only coverage that 
provides minimum value (used to determine whether the 
employer offered the employee affordable coverage),  
the draft instructions provide that an employer may 
divide the total employee share of the premium for  
the plan year by the of months in the plan year. 

• Form 1095-C Formatting Changes.  The draft 
instructions note that the Form 1095-C was revised to 
include a first month of the plan year indicator (plan 
start month) in Part II (optional for 2015) and a Part III 
“Covered Individuals Continuation Sheet” (required if 
the	entity	is	reporting	more	than	six	covered	individuals	
in Part III of the Form 1095-C). 

Clarifications and Additional Information 
Regarding the Filing Process (Both  
Instructions)  

Both	 the	 instructions	 to	 the	 Forms	 1094-B/1095-B	 and	
Forms 1094-C/1095-C include the following changes to 
the processes for filing the forms with the IRS and furnish-
ing individual statements:

• Substitute Statements.  Code Sections 6055 and 
6056 also require the reporting entity to furnish a copy of 
the reporting form to the “responsible individual” (health-
coverage provider) or full-time employee (ALE), or 
provide	a	“substitute	statement.”	Both	draft	instructions	
include a reference to IRS Publication 5223 (currently 
under development) which contains detailed guidelines 
on the preparation and use of substitute statements. 

• Individual Statements Regarding Coverage 
Provided Under Expatriate Health Plans.  
Generally,	the	individual	statements	may	not	be	
furnished electronically without consent. However, 
consistent with Notice	2015-43, the draft instructions 
provide that individual statements regarding coverage 
under	an	expatriate	health	plan	may	generally	be	
furnished electronically without affirmative consent, 
unless the recipient affirmatively refuses consent or 
requests a paper statement.

is filing a Form 1095-C employee statement, and offered 
minimum	essential	coverage	to	those	employees’	
dependents.	A	Limited	Non-Assessment	Period	is	a	
period during which an ALE Member is not to be 
subject to a Code Section 4980H penalty for a full-time 
employee, regardless of whether that employee is 
offered health coverage during that period.

• Clarifications for Employers Contributing to 
Multiemployer Plans (Form 1095-C).  Certain 
employers who contribute to multiemployer plans may 
use the “multiemployer interim rule relief” for purposes 
of determining Code Section 4980H penalties and 
reporting 2015 offers of coverage on the Form 1095-
C. The multiemployer interim rule relief provides that 
an ALE is treated as offering health coverage to an 
employee if the employer is required by a collective 
bargaining agreement to make contributions for that 
employee to a multiemployer plan that offers, to 
individuals	who	satisfy	the	plan’s	eligibility	conditions,	
health coverage that satisfies the affordability and 
minimum value standards (and offers at least minimum 
essential	coverage	to	those	individuals’	dependents).	
To claim this relief with respect to an employee, the 
draft instructions clarify that an employer may enter 
Code 1H (no offer of coverage) on line 14 for any 
month for which the employer enters Code 2E on 
line 16 (indicating that the employer is eligible for 
multiemployer interim rule relief for that month). The 
draft instructions further provide that Code 1H may be 
entered without regard to whether the employee was 
eligible to enroll in coverage under the multiemployer 
plan. While the clarifications are welcome to employers 
for returns due in 2016, the draft instructions state 
that for coverage offered through multiemployer plans 
in 2016 (and reported in 2017) and future years, the 
manner of required reporting may be different.

• Offers of COBRA Coverage (Form 1095-C). 
 According to the draft instructions, an employer should 

report	an	offer	of	COBRA	coverage	to	a	former	employee	
upon termination of employment as an offer of coverage 
using the appropriate indicator code on line 14 only if the 
former employee enrolls in the coverage. If the former 
employee does not enroll in the coverage, the employer 
should instead enter code 1H on line 14 (no offer of 
coverage). Last, the draft instructions require employers 
to	report	an	offer	of	COBRA	coverage	to	an	active	 

http://www.irs.gov/pub/irs-dft/p5223--dft.pdf
http://www.irs.gov/pub/irs-drop/n-15-43.pdf
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may seek a waiver of the electronic-filing requirement 
by submitting a Form 8508 (“Request for Waiver From 
Filing Information Returns Electronically”) at least 45-
days before the due date of the form.  

• Penalties.  The draft instructions describe the 
penalties for entities that fail to properly complete, 
timely file or furnish the reporting forms or individual 
statements. Effective January 31, 2015, a reporting 
entity	(for	example,	an	ALE	with	respect	to	the	Forms	
1094-C and 1095-C), may be subject to a $250 per 
failure (previously $100) penalty, subject a calendar-
year	maximum	of	$3,000,000	(previously	$1,500,000).	
The draft instructions also provide that consistent with 
prior sets of FAQs on Code Sections 6055 and 6056, 
the IRS will not impose penalties for reporting incorrect 
or incomplete information if the filer can show that it 
made good faith efforts to comply with the information 
reporting	requirements.	No	relief	is	available,	however,	
for reporting entities that fail to timely file or furnish the 
required returns or individual statements.

• Correcting Returns and Individual 
Statements.  The draft instructions provide guidance 
on correcting forms filed with the IRS and individual 
statements,	including	charts	containing	examples	of	
errors and the applicable corrections.  

• Extensions for Filing the Required Forms  
and Furnishing Individual Statements.   
The first due date for filing the reporting forms with 
the IRS is February 29, 2016 (March 31, 2016 if filing 
electronically).	The	draft	instructions,	however,	explain	
that reporting entities can obtain an automatic 30-
day	extension	of	the	filing	deadline	by	submitting	a	
Form	8809	(“Application	for	Extension	of	Time	To	File	
Information Returns”) to the IRS on or before the due 
date. Similarly, for furnishing individual statements 
(first due by February 1, 2016), both draft instructions 
provide that the responsible entity may seek an 
extension	of	up	to	30-days	by	sending	a	written	request	
(not	the	Form	8809)	to	the	IRS’	Information	Returns	
Branch	that	is	postmarked	prior	to	the	original	due	date.	

• Electronic Reporting; Waivers.  Generally,	
reporting entities who are required to file more than 
250 of a particular form annually (e.g., the Form 1095-
C) must do so electronically. The draft instructions 
indicate that IRS Publication 5165 specifies the 
communication procedures, transmission formats, 
business rules, and validation procedures for returns 
filed electronically for calendar year 2015 through the 
Affordable Care Act Information Returns (“AIR”) system. 
The draft instructions also provide that a reporting entity 

Plan Year Changes for Group Health Plans  
for Year-End 2015 and 2016 

TIFFANY N. SANTOS

• Administering the Limit on Cost-Sharing and 
High Deductible Health Plans (“HDHP”) Plan 
Design Implications:  For plan years that begin in 
or after 2016, plan administrators will be required to 
implement clarification regarding the administration 
of	the	ACA’s	annual	limit	on	cost-sharing	that	caught	
many employers and other plan sponsors by surprise 
earlier this year. On May 26, 2015, the Departments of 
Labor, Health and Human Services and Treasury jointly 
issued a set of Frequently Asked Questions (“FAQs”) 
on the requirement to limit annual cost-sharing by 

As the end of the 2015 calendar 
plan	 year	 and	 the	 next	 open	
enrollment period for the 2016 
calendar year group health plan 
fast approach, employers and 
other plan sponsors of self-

insured health plans must implement and administer a 
number of changes to comply with the Affordable Care 
Act (the “ACA”) and other applicable law. These changes 
include:

http://www.irs.gov/Affordable-Care-Act/Questions-and-Answers-on-Information-Reporting-by-Health-Coverage-Providers-Section-6055
http://www.irs.gov/Affordable-Care-Act/Employers/Questions-and-Answers-on-Reporting-of-Offers-of-Health-Insurance-Coverage-by-Employers-Section-6056
http://www.irs.gov/PUP/for_taxpros/software_developers/information_returns/Draft_Pub_5165_04_2015.pdf
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non-grandfathered plans (cost-sharing includes: 
deductibles, coinsurance, copayments, or similar 
charges, and any other charge that an individual must 
pay	for	a	qualified	medical	expense	that	is	considered	
an “essential health benefit” and that is covered by 
the plan1), http://www.dol.gov/ebsa/faqs/faq-aca27.
html.	For	plan	years	beginning	in	2016,	the	maximum	
annual limitations on cost sharing or “out-of-pocket” 
(“OOP”)	maximums	that	a	plan	may	impose	are:	$6,850	
for “self-only” coverage and $13,700 for all other 
coverage options (note: a plan may administer lower 
OOP	maximums).	Somewhat	surprisingly,	the	FAQs	
“clarified” that non-grandfathered plans must apply an 
“embedded”	“self-only”	OOP	maximum	with	respect	to	
each individual who is enrolled in any coverage other 
than “self-only” coverage. 

 This means that if a family of four is enrolled in “family 
coverage”, the plan may not require any individual in 
the family to pay more than $6,850 in cost-sharing. For 
example,	if	the	plan	that	covers	this	family	of	four	has	
an	aggregate	OOP	maximum	for	all	family	members	of	
$13,000 for the 2016 plan year and one individual in 
the family incurs claims that are associated with 
$10,000 in cost-sharing, the plan is required to cover 
the difference between $10,000 and $6,850 with 
respect to that individual (i.e., $3,150) even though the 
family	OOP	maximum	has	not	yet	been	reached.	

 For employers and other plan sponsors with HDHPs 
that are intended to allow participants to contribute to 
a Health Savings Account (“HSA”), the 2016 annual 
out-of-pocket	maximum	for	deductibles,	co-payments,	
and other amounts, but not premiums) for the HDHP 
may	not	exceed	$6,650	for	self-only	coverage	or	
$13,100 for family coverage, see Revenue Procedure 
2015-30 (http://www.irs.gov/pub/irs-drop/rp-15-30.
pdf).	Because	these	HDHP	limits	are	lower	than	the	
OOP	maximums	permitted	by	the	ACA,	plan	sponsors	
must ensure that their HDHPs are appropriately 
designed to follow the HDHP rules if they wish to 
permit participants to contribute to their HSAs in 

 2016. [Note: The other 2016 limits applicable to 
HDHPs and HSAs are as follows: (1) annual deduct-
ibles — not less than $1,300 for self-only coverage or 
$2,600 for family coverage; and (2) the annual contribu-
tion limit to an HSA — $3,350 for an individual with 
self-only coverage or $6,750 for an individual with 
family coverage.]

• Preventive Care Coverage:  With each new plan 
year, non-grandfathered health plans must ensure 
that their administrators implement the most current 
and applicable list of required preventive health 
services, see https://www.healthcare.gov/preventive-
care-benefits/. As the requirements applicable to 
contraceptive coverage have significantly changed and 
the final regulations implementing the preventive care 
coverage requirement include a number of changes 
from the interim regulations in effect since 2010, plans 
must ensure that they are aware of the changes and 
are able to timely implement them. Please see our 
July 2015 newsletter article for a description of these 
changes.

• State Taxation of Coverage Provided to a 
Same-Sex Spouse:  On June 26, 2015, the United 
States Supreme Court in Obergefell v. Hodges (http://
www.supremecourt.gov/opinions/14pdf/14-556_3204.
pdf) ruled that it was unconstitutional under the 
Fourteenth Amendment of the United States 
Constitution for states to limit marriage to persons 
of	the	opposite	sex	and	requires	states	to	recognize	
same-sex	marriages	validly	entered	into	in	another	
state or other jurisdiction. For health plans that 
cover	same-sex	spouses	of	employees,	the	decision	
means that income may no longer be imputed on 
such	coverage.	Several	states	have	provided	tax	
guidance	on	same-sex	marriage	in	response	to	the	
ruling, with both Ohio and Michigan issuing specific 
guidance requiring employers to adjust withholding 
on	affected	employees’	2015	wages	to	correct	for	any	
overwithholding	that	occurred	BEFORE	the	Obergefell 
decision	on	coverage	provided	to	a	same-sex	marriage

1 As described in FAQs Part XVIII (http://www.dol.gov/ebsa/faqs/faq-aca18.html), non-grandfathered plans are not required to include 
the following items when administering the annual limit on cost-sharing:  costs associated with out-of-network items, premiums, balance 
billing amounts for non-network providers, or spending for non-covered services.

http://www.dol.gov/ebsa/faqs/faq-aca27.html
http://www.dol.gov/ebsa/faqs/faq-aca27.html
http://www.irs.gov/pub/irs-drop/rp-15-30.pdf
http://www.irs.gov/pub/irs-drop/rp-15-30.pdf
https://www.healthcare.gov/preventive-care-benefits/
https://www.healthcare.gov/preventive-care-benefits/
http://www.truckerhuss.com/articles/view_article.cgi?class=articles&article=_aca/20150703_New_ACA_Guidance.txt
http://www.supremecourt.gov/opinions/14pdf/14-556_3204.pdf
http://www.supremecourt.gov/opinions/14pdf/14-556_3204.pdf
http://www.dol.gov/ebsa/faqs/faq-aca18.html
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Civil	Rights	Act	for	refusing	to	enroll	same-sex	spouse	
in its self-insured group health plan on the same basis 
as	the	opposite-sex	spouses	of	employees	prior	to	
January 1, 2014 and a permanent injunction prohibiting 
Wal-Mart from denying equal future health plan ben-
efits	to	same-sex	spouses	(see	Cote v. Wal-Mart, case 
number 1:15-cv-12945). The case follows the a finding 
by the Equal Employment Opportunity Commission 
that	Wal-Mart’s	failure	to	enroll	same-sex	spouses	on	
the	same	basis	as	opposite-sex	spouses	constituted	
sexual	discrimination	under	Title	VII.

If you have any questions regarding the foregoing changes, 
please contact the author of this article.

  during the first part of the year. 2 [Note:  Obergefell 
does not affect domestic partnerships, civil unions or 
other similar relationships. Thus, coverage provided 
to	such	partners	must	continue	to	be	taxed	unless	the	
partner	qualifies	as	the	employee’s	tax	dependent.]

 Lastly, while Obergefell did not address whether 
employers who sponsor self-insured plans are required 
to	offer	coverage	to	same-sex	spouses	on	the	same	
basis	as	coverage	offered	to	opposite-sex	spouses,	
the decision may affect current and future court 
challenges. A class action suit has already been filed in 
the District Court of Massachusetts seeking damages 
against Wal-Mart for violating Title VII of the federal 

2 http://www.tax.ohio.gov/Portals/0/employer_withholding/EWH%20Info%20Release%20Marriage.pdf, and 
http://www.michigan.gov/documents/taxes/Notice_US_Supreme_Court_Obergefell_493269_7.pdf

Beginning	 this	 year	 in	 2015,	 the	 Patient	 Protection	 and	
Affordable	 Care	 Act’s	 Employer	 Shared	 Responsibility	
Provisions under Internal Revenue Code (“Code”) Section 
4980H (often referred to as the “Employer Mandate” or 
the “Pay-or-Play Rules”) took effect, requiring an “appli-
cable large employer” to either offer certain health cover-
age	to	its	full-time	employees	(“play”)	or	pay	a	tax	to	the	
IRS (“pay”). See our February 2014 article for a descrip-
tion of the Pay-or-Play Rules which, generally, provide 
that an “applicable large employer” may be subject penal-
ties if the employer:

•	Fails	to	offer	the	opportunity	to	enroll	in	“minimum	
essential coverage” (e.g., certain employer-sponsored 
health coverage) to “substantially all” (70% for 2015, 
95% for 2016 and thereafter) of its full-time employees 
and their dependents, and at least one of its full-time 
employees purchases coverage through a State or 
Federal	Exchange	(i.e., the “Marketplace”) with a 
premium	tax	credit	(the	“A”	penalty);	or

•	Offers	“substantially	all”	of	its	full-time	employees	and	

their dependent children the opportunity to enroll in 
minimum essential coverage, but the coverage is either 
not “affordable” or does not provide “minimum value,” 
and the affected full-time employee purchases Market-
place	coverage	with	a	premium	tax	credit	(the	“B”	
penalty). 

For	purposes	of	the	B	penalty,	the	coverage	offered	by	
an	 employer	 is	 “affordable”	 if	 the	 employee’s	 “required	
contribution” for the lowest cost self-only coverage that 
provides	minimum	value	does	not	exceed	a	specified	per-
centage (9.56% in 2015) of his or her annual household 
income. Most employers, however, are generally unaware 
of	an	employee’s	household	 income,	so	the	Pay-or-Play	
Rules provide that an employer may determine affordabil-
ity using one of the three optional safe harbors that use 
information accessible by the employer: (1) the “Form W-2 
Safe Harbor,” (2) the “Rate of Pay Safe Harbor,” or (3) the 
“Federal Poverty Line Safe Harbor.” (The safe harbors use 
a	9.5%	threshold	and	have	not	been	indexed	to	9.56%.)

To	 many	 employers	 and	 practitioners,	 an	 employee’s	

Opt-Out Payments and Health Coverage Affordability Issues

MARY POWELL AND ERIC SCHILLINGER

http://www.tax.ohio.gov/Portals/0/employer_withholding/EWH%20Info%20Release%20Marriage.pdf
http://www.michigan.gov/documents/taxes/Notice_US_Supreme_Court_Obergefell_493269_7.pdf
http://www.truckerhuss.com/articles/view_article.cgi?class=articles&article=_aca/20140201_Final_Regs_Re_ACA_Mandate.txt
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($30,000	x	9.5%	/	12).	So,	if	the	employee-only	premium	
for the lowest cost self-only coverage is $200 per month, 
then the employer has met the Form W-2 Safe Harbor for 
the	employee.	But,	if	employer	also	offers	the	employee	a	
$50-per-month payment if he or she declines major-med-
ical	coverage,	then	the	employee’s	required	contribution,	
according to the informal IRS statements, is actually $250 
per month (not $200) — greater than the Form W-2 Safe 
Harbor amount. 

Employers who are subject to the Pay-or-Play Rules and 
offer opt-out payments to employees may find the above 
method	 for	determining	affordability	—	which	 is	not	ex-
plicitly stated in any regulation or FAQ, but is nonetheless 
consistent with similar rules that are used to determine an 
individual’s	eligibility	for	a	premium	tax	credit	under	Code	
Section	36(B)	—	to	be	an	unwelcome	surprise.	To	be	safe,	
an employer may wish to include the amount of any opt-
out payment in its determination of the “affordability” of 
the coverage it offers, per this informal IRS guidance. 

“required contribution” for purposes of determining 
affordability	under	the	B	penalty	would	seem	to	be	equal	
to	the	employee’s	share	of	the	premium	for	self-only	health	
coverage.	But,	according	to	informal	statements	made	by	
an	IRS	representative	during	an	American	Bar	Association	
webinar	on	August	6,	2015	(expressing	his	own	views	and	
not	necessarily	those	of	the	IRS),	an	employee’s	required	
contribution for these purposes also includes any cash 
payments	or	cafeteria-plan	flex	credits	that	are	provided	
to the employee if he or she declines such health cover-
age (commonly referred to as “opt-out payments” or “opt-
out credits”). 

For	example,	assume	that	an	employer	is	using	the	Form	
W-2 Safe Harbor which generally provides that coverage 
is	affordable	if	the	employee’s	required	contribution	does	
not	exceed	9.5%	of	 that	employee’s	Form	W-2	wages	
for	the	calendar	year.	If	the	employee’s	Form	W-2	wages	
for the calendar year are $30,000, then, for the employer 
to	satisfy	the	Form	W-2	Safe	Harbor,	the	employee’s	re-
quired	 contribution	 may	 not	 exceed	 $237.50	 per	 month	

FIRM NEWS

On August 11, 2015, Tiffany N. Santos was a panelist on 
the	ABA	Litigation	Section’s	webinar,	King v. Burwell: Real-
World Planning and Implications for the Affordable Care Act.

On August 27, 2015, Tiffany N. Santos facilitated the 
Western	Pension	&	Benefits	Council	San	Francisco	Chap-
ter’s	 Brown	 Bag	 Lunch	 discussing	 The ACA is Here to 
Stay and Compliance is Mandatory!

Clarissa Kang will be moderating and speaking on a we-
binar	for	the	American	Bar	Association	called,	Same Sex 
Marriage: The Next Steps on September 17, 2015.

Robert Gower was interviewed for Fall issue of the San 
Francisco	 Attorney	 Magazine	 regarding	 the	 Supreme	
Court	decision	legalizing	same-sex	marriage	nationwide.

Chambers and Partners, one of the leading ranking agen-
cies for law firms and lawyers, has listed Lee Trucker, 
Brad Huss and Mary Powell as among the leading attor-
neys	in	California	in	its	2015	Guide.	

  

The Trucker  Huss Benefits Report is published monthly to provide our clients and friends with information on recent legal 
developments	and	other	current	issues	in	employee	benefits.	Back	issues	of Benefits Report are posted on the Trucker  Huss 
web site (www.truckerhuss.com). 

Editor:  Shannon Oliver, soliver @ truckerhuss.com

In	response	to	new	IRS	rules	of	practice,	we	inform	you	that	any	federal	tax	information	contained	in	this	writing	cannot	be	used	
for	the	purpose	of	avoiding	tax-related	penalties	or	promoting,	marketing	or	recommending	to	another	party	any	tax-related	
matters in this Benefits Report. 
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